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A Genesis of Amendments
to Constitution in Bangladesh

Rokanuddin Mahmud

In a span of last forty years, the Constitution of
Bangladesh has been amended fifteen times by the
Parliament since its promulgation on 4th November
1972, having been enacted by the Constituent
Assembly. The importance and consequences of
these amendments were of varying degrees. Some
of the amendments had a far reaching
consequence in the national life of Bangladesh
compared to others.

There were two sets of amendments, one were true
constitutional amendments introduced in the
Parliament as the Constitution Amendment Acts
under Article 142 of the Constitution and passed by
not less than 2/3rd majority in the Parliament. The
other set of amendments were in the nature of
granting retrospective validation and ratification to
various actions and orders of extra constitutional
regimes such as the 5th and 7th Amendments.

The 11th and 12th Amendments were the only
amendments which were passed by the votes of both
the major political parties, i.e. BNP and Awami League.

An analytical study of the amendments to the
Constitution reveals that most of the amendments
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to the Constitution were made to suit the political
expediency and convenience of the ruling party
rather than a desire to further and advance the
cause of rule of law, practice of democracy and
constitutional governance in Bangladesh.

1st Amendment

The 1st Amendment to the Constitution was made
on 15th July 1973, not long after its promulgation,
to provide that any law for detention, prosecution
or punishment of war criminals will not be void or
unlawful on the ground that such law s
inconsistent with the provisions of the Constitution.

The amendment further inserted Article 47A in the
Constitution with two clauses, one providing that
the fundamental rights guaranteed by Article 31
(equal protection of law), Article 35(1) and (3)
(certain protections in respect of trial and
punishment) and Article 44 (the right to
enforcement of fundamental rights) would not be
available to persons detained, prosecuted or
punished for war crimes. The other clause prohibits
such persons from moving the Supreme Court of
Bangladesh for any constitutional remedy (Article
102 of the Constitution). Immediately after the
amendment, the International War Crimes
(Tribunals) Act, 1973 was enacted for trial and
punishment of persons who had committed
atrocities in the territories of Bangladesh.

The present trial and punishment of several
persons on charges of committing crimes against
humanity during the War of Liberation in 1971 is
under the 1973 Act. The accuseds are unable to
question the constitutionality of the 1973 Act or to
enforce the fundamental rights which have been
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withheld or avail any of the constitutional remedies
by reason of the 1st Amendment.

2nd Amendment

The original Constitution contained no provision for
proclamation of emergency and suspension of
fundamental rights during emergency. Besides,
preventive detention of a person was also not
permitted.

The 2nd Amendment enacted on 22nd September
1973 made it possible to make laws for preventive
detention. It also inserted Part XIA in the
Constitution embodying provisions for proclamation
of emergency, and for making laws or passing
orders in disregard of certain fundamental rights of
citizens and suspending the right to move any
Court for enforcement of any of the fundamental
rights during emergency.

The 2nd Amendment has had a far reaching
impact.

Soon after the amendment, the Special Powers Act,
1974 was enacted providing for preventive
detention of persons by executive order. This
power has been frequently used by successive
Governments, subjecting citizens to detention
without trial.

Several States of Emergency have been proclaimed
in the past forty two years, the first coming in
December, 1974 following the famine of 1974, the
second following the assassination of President Ziaur
Rahman on 30th May 1981, the third in November
1987 following the dissolution of the 3rd Parliament
and the fourth in January 2007 during the Care-
taker Government headed by President Iajuddin. Of
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these States of Emergency, the latest episode was
for almost two years.

During the States of Emergency, many were
subjected to long periods of detention without trial,
and the citizens remained deprived of their
fundamental rights without any constitutional
recourse, besides being subjected to draconian laws,
rules, orders and measures without legal remedy.
There were allegations of torture, inhumane and
degrading treatment during the last Emergency in
addition to collection of forced contributions to the
National Exchequer from business leaders.

3rd Amendment

The 3rd Amendment enacted on 28th November
1974 was in order to give effect to the Agreement
between the Governments of the People’s Republic
of Bangladesh and Republic of India entered into on
16th May 1974, by which the articles of the
Constitution dealing with the territory of Bangladesh
was amended so as to give up Bangladesh’s claim
in respect of Berubari while retaining Dahagram and
Angarpota, all of which are enclaves along the
border between the two countries.

4th Amendment

The 4th Amendment, having a very far reaching
consequence, was enacted on 25th January 1975
making wholesale changes to the Constitution,
which drastically transformed the nature and
character of the Republic.

This amendment created a one-party State by
inserting Part VI A to the Constitution. The
Parliamentary form of Government ceased to exist,
and instead Presidential form introduced, but
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without its check and balance. The Supreme
Court’s power to enforce fundamental rights was
taken away. Supreme Court judges became
removable by the President on ground of
misbehavior/incapacity. The President could
appoint judges of the Supreme Court without
consultation with the Chief Justice. The Supreme
Court ceased to have control of the subordinate
judiciary, which now vested in the President. The
President became the all powerful authority in the
Republic.

The Republic as envisaged under the 4th
Amendment of the Constitution actually lasted for a
brief period of time until the Constitution was made
subordinate to the Proclamation dated 20th August
in 1975 following the gruesome assassination of
Bangabandhu Sheikh Mujibur Rahman and his
entire family on 15th August 1975. Thereafter, Part
VI A was omitted by the Proclamation dated 08th
November 1975 issued by Chief Justice, Mr. Justice
A. S. M. Sayem, who assumed power as President
and Chief Martial Law Administrator. However, the
4th Amendment has had an enduring impact which
reverberates till today, continuing to feature in our
political discourse.

5th Amendment

The country was under martial law after the
assassination of Bangabandhu. During the martial
law period, several constitutional changes were
made by issuing Martial Law Proclamation orders.
Those constitutional changes were not made by the
Parliament, which was not in existence then, and,
in themselves, lacked legitimacy.
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Following the election of a new Parliament in
February 1979, it was considered necessary at the
time to accord constitutional validity to the actions
taken since 15th August 1975. Accordingly, the
Parliament passed the Constitution (Fifth
Amendment) Act 1979 on 6th April 1979 to ratify
and confirm such actions retrospectively, and
inserted the ratification clause in the Fourth
Schedule, so as to make it a part of those
transitional and temporary provisions that existed
from 26th March 1971 till promulgation of the
Constitution as protected by Article 150 of the
Constitution.

The nature of this amendment was in marked
contrast to the earlier amendments, which were
passed by the Parliament in exercise of its powers
under the Constitution prospectively.

The 5th Amendment was declared unconstitutional
by the Supreme Court in a recent judgment.

6th Amendment

The 6th Amendment was more a matter of
convenience than substance. Vice President Justice
Abdus Sattar, who was then the Acting President,
wanted to contest the election in November 1981
for the office of President, which fell vacant after
the assassination of President Ziaur Rahman on 30
May 1981, but there was a doubt as to whether he
could contest the election without resigning from
the post of Vice President. Hence, the 6th
Amendment was enacted on 10th July 1981
providing that if a Vice President was elected as
President, he would be deemed as having vacated
his office of Vice President on the date on which he
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enters upon the office of the President.
7th Amendment

The country was put under Martial Law on 24th
March 1982 by the then Chief of Army Staff, Lt.
Gen. Hussain Muhammad Ershad, who by
proclamation assumed all powers of the Republic as
Chief Martial Law Administrator and suspended the
Constitution with immediate effect.

During this period, when the country was ruled by
Martial Law Proclamation and orders passed
thereunder, the sitting Chief Justice was made to
retire suddenly by reason of a proviso inserted to
the Martial Law Proclamation by Proclamation (1st
Amendment) Order, 1982 despite him not having
attained the retiring age.

The aforesaid proviso was added in such an abrupt
manner that the then Chief Justice, Mr. Justice
Kamaluddin Hussain, was neither aware nor
notified of it, and as a consequence, he came to
know of it when a lawyer drew his attention to a
newspaper report during the course of a hearing of
a cause by the Appellate Division presided over by
him on the day following the order

In May 1982, the Proclamation (2nd Amendment)
Order, 1982 was promulgated authorizing the Chief
Martial Law Administrator to establish permanent
Benches of High Court Division of the Supreme
Court in outlying districts, following which the High
Court Division was fragmented into several
permanent Benches located in 6 outlying districts in
addition to Dhaka.

The election to the 3rd Parliament was held in May,
1986. Martial law was withdrawn on 11th
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November 1986. The 3rd Parliament enacted the
Constitution (7th Amendment) Act, 1986 following
the pattern of Constitution (5th Amendment) Act,
1979 validating all laws, rules, orders, actions, etc.
that was passed or taken between 24th March
1982 and 11th November 1986 by inserting its
provision in the Fourth Schedule of the
Constitution.

Additionally, the 7th Amendment raised the retirement
age of Supreme Court judges from 62 to 65.

Save and except the part relating to the retiring
age of judges, the 7th Amendment has recently
been declared unconstitutional by the Supreme
Court.

8th Amendment

The lawyers started a movement in 1982 against
fragmentation of the Supreme Court by Martial Law
Proclamation into a several permanent benches.
When the 7th Amendment was passed in the
Parliament, the fragmentation gained constitutional
foothold. But the agitation continued terming the
fragmented permanent Benches as
unconstitutional.

Notwithstanding such agitation, the Constitution
(8th Amendment) Act, 1988 was passed making
Dhaka the permanent seat of the Supreme Court,
setting up 6 permanent Benches outside the capital
and authorizing the President to determine the
territorial jurisdiction of the permanent benches
outside the capital.

By the 8th Amendment, Islam was made the State
religion.

The lawyers challenged the legality of the 8th
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Amendment insofar as it purported to validate
fragmentation of the Supreme Court. The Supreme
Court declared such amendment unconstitutional
and restored the original provision of the
Constitution, whereupon the fragmented bits and
pieces of the Supreme Court returned to Dhaka.
The part of the 8th Amendment relating to State of
Religion was, however, not the subject matter of
challenge.

The lawyers movement against the Ershad Regime
started soon after the Proclamation (2nd
Amendment) Order, 1982 was issued in May, 1982
and it continued throughout the entire Ershad
Regime. It was so intense that for a period of about
two years, the lawyers in Dhaka boycotted the
Supreme Court, which could not function normally.
The matter was further aggravated when the
lawyers boycotted Chief Justice M. A. Munim
presiding the Appellate Division as he allowed
deployment of police in the Supreme Court
premises. The Appellate Division could only
function after a lapse of several months when Mr.
Justice Munim agreed to discontinue presiding the
Appellate Division.

It is ironical that a lawyers community, which in a
single voice, protested and boycotted a Chief
Justice for his mere deployment of police personnel
in the precinct, taking serious exception to the
presence of police in the precinct, now finds
amongst itself existence of certain members who
take pride in getting escorted by police in verendah
of the Court. Alas, what the lawyer’s did not accept
even during the Martial Law regime, is now seen as
symbol of prestige and standing.
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The lawyers movement was so unified that during
the entire period of Ershad regime, there was but
only one President of the Supreme Court Bar
Association, namely Late Shamsul Huq Chowdhury,
who was usually elected uncontested. When one of
his lackeys shamelessly broke the rank, reportedly
on the instigation of the Military leaders and being
gained over, contested an election against Late
Chowdhury, he ignominiously lost the election,
securing for himself a pitiful haul of only 23 votes.
What began as a movement of the lawyers, finally
graduated into a people’s movement leading to the
fall of Ershad Regime from grace.

9th Amendment

The 9th Amendment made on 11th July 1989
created a post of Vice President (which was not in
the Constitution at the time) to be elected
simultaneously with the President. The amendment
was inconsequential and very short-lived. No
election was ever held pursuant to it. The regime
that introduced it fell in the public uprising of 1990,
paving the way for ultimate restoration of the
Parliamentary form of Government in 1991, which
resulted in omission of the post of Vice President.

10th Amendment

The 10th Amendment enacted on 23rd June 1990
increased the number of seats reserved for women
from 15 to 30, and the period for such reservation
was extended for another 10 years from the first
meeting of the next Parliament.

11th Amendment

In the face of the public uprising of 1990 and
demands for an election under a neutral
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government, the resignation of President Ershad
was announced on 4th December 1990.

The opposition political parties reached a consensus
for appointment of Mr. Justice Shahabuddin Ahmed,
the then Chief Justice, as the Head of the
Government, but he was unwilling as he had a long
tenure left in his office. He was finally persuaded to
agree to become the Acting President only on
condition that after the elections were held, and a
new government formed, he would be allowed to
return to the office of Chief Justice to complete his
tenure. Accordingly, he was first appointed as Vice
President upon resignation of the incumbent Vice
President, paving the way for him to become the
Acting President heading a consensus interim
Government on resignation of General Ershad from
the post of President on 6th December 1990.

The General Elections were held in February, 1991
under the interim Government of Mr. Justice
Shahbuddin Ahmed. The Constitution (11th
Amendment) Act, 1991 was passed on 10th August
1991 by the newly elected Parliament, which
ratified all actions taken by the interim Government
of Mr. Justice Shahabuddin Ahmed, including his
appointment as Vice President, his assumption of
office of acting President, election of a President by
the new Parliament and allowing for his return to
the office of Chief Justice when a newly elected
President entered office.

12th Amendment

The Constitution (12th Amendment) Act, 1991 was
enacted on 18th September 1991 restoring the
Parliamentary form of Government substantially as
provided in the original Constitution, pursuant to
which, a new President was elected.
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The election of the new President allowed Mr.
Justice Shahabuddin to return to and resume the
office of Chief Justice pursuant to the earlier 11th
Amendment.

The significance of this amendment was that while
following the elections of February, 1991, the Prime
Minister initially took office as a Prime Minister
under a Presidential form of Government, following
the 12th Amendment, she became the Prime
Minister in a true Parliamentary form of
Government.

The Parliamentary form of Government, which was
abolished by the 4th Amendment, was thus finally
restored by the 12th Amendment.

13th Amendment

The original Constitution provided for the Prime
Minister and other Ministers to hold office after the
dissolution of Parliament and until the General
Election was held and a newly elected Government
entered office.

Following the allegations of massive rigging and
fraud in Magura bye-election, members of the
opposition parties (Awami League, Jatiya Party,
Jamaat Islami, NDP and Workers Party) in the 5th
Parliament resigned en masse on 28th December
1994 for the failure of the ruling party BNP to
introduce a Bill in the Parliament for amending the
Constitution making provisions for holding General
Elections under neutral, non-partisan caretaker
government.

The Speaker informed the House that in his view,
en masse resignation on such ground was not
contemplated by Article 67(2) of the Constitution.
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Following the Speaker’s observation, two writ
petitions were filed in the High Court Division, one
challenging the validity of resignation of 147
members and the other seeking a mandamus on
the Speaker for a decision on the validity of those
resignations. Both the writ petitions were
dismissed as being premature on the ground that
the Speaker had yet not taken any decision.

The opposition party members continued their
boycott and a question then arose whether their
boycott amount to being "“absent” from the
Parliament, and what should be the basis of
computing 90 consecutive sitting days under Article
67(1)(b) for the purposes of determining the
vacation of their seats in Parliament.

The President, in exercise of his power under
Article 106 of the Constitution, referred the matter
to the Supreme Court for an advisory opinion on
the matter. The reference raised the question
whether walk out from the Parliament followed by
a boycott by the opposition members would
constitute absence without leave of Parliament. The
Supreme Court opined that the word “absent” could
not receive different interpretation in different
circumstances, and walkout and boycott, by
whatever name it was called, means "not present”,
and hence they would constitute “absence”, which
when continued for 90 consecutive sitting days,
would result in vacation of seats of the members
concerned. The Supreme Court also held that in
computing 90 consecutive days, the period
between two sessions and also adjournments in a
particular session should be excluded.

The opposition members consequently lost their
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membership. Faced with the prospect of holding
bye-elections in 147 seats towards the end of the
tenure of the Parliament, the Government preferred
to dissolve the Parliament on 24th November 1995
and hold the General Elections on 15th February
1996, which was boycotted by the opposition
political parties.

This intensified the opposition movement for
establishment of a non party caretaker government
to hold General Elections. They refused to accept
the result of the one-sided elections and brought
the country to a total and complete halt through a
program of indefinite strike, non-cooperation and
mass abstention from work by public servants,
which ultimately lasted more than a month and
brought the Government to its knees.

The Parliament, which was elected in the one-sided
General Election boycotted by all opposition
political parties, had no alternative but to accede to
the public demand and enact the Constitution (13th
Amendment) Act, 1996 on 26th March 1996
making provision for a Non-Party Care-Taker
Government headed by a Chief Advisor and not
more than ten Advisors to be in office from
dissolution of Parliament til a new Government
entering office after a general election.

Under the 13th Amendment, the last retired Chief
Justice of Bangladesh would be appointed Chief
Advisor by the President, and in case of his
unavailability or unwillingness, the retired Chief
Justice who had retired next before him would be
so appointed.

If no such retired Chief Justice was available, then
a person from among the retired Judges of the
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Appellate Division who retired last, and if he was
not available or unwilling, the Judge who retired
next before him would be appointed as the Chief
Advisor.

In the event no such Judge was available or willing,
the President was required to appoint from
amongst the citizens of Bangladesh a person who
was qualified to be appointed as the Chief Advisor
after consultation with the major political parties.

Finally, if these provisions could not be given effect
to, the President would assume the functions of the
Chief Advisor in addition to his functions under the
Constitution.

Following the 13th Amendment, Parliament was
dissolved on 30th March 1996 and the then last
retired Chief Justice was appointed as the Chief
Advisor to form and head the Non-Party Care-taker
Government. Accordingly, the General Election was
held in June, 1996 with the participation of all political
parties, and a new Government, termed as consensus
Government, was formed by Awami League with the
support of Jatiya Party and JSD (Rab).

It may be noted here that in May 1996, when the
first Non-Party Care-taker Government of Mr.
Justice Md. Habibur Rahman was in office, the then
Chief of Staff of the Army, Lt. Gen. A. S. M. Nasim,
embarked upon a misadventure to overthrow the
legitimate Government of the day by an abortive
coup attempt, which was nipped in the bud by the
Government with the help of saner elements within
the armed forces.

All general elections held since the 13th
Amendment, namely June 1996, October 2001 and
December 2008, under Care-Taker Governments
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saw the party which had been in power
immediately before the dissolution of Parliament
defeated, and the party which had been in
opposition win. All these general elections were
widely considered to be free and fair like the
General Elections of 1991, also under the
consensus interim Government of Mr. Justice
Shahabuddin Ahmed (ratified by the 11th
Amendment). On the other hand, in all the
elections held with a political government in power,
the incumbent party in power invariably won the
election, namely, the General Elections of 1973,
1979, 1986, 1988 and February, 1996. This stark
fact was noted in the minority judgement of the
famous 13th Amendment Judgement by Mr. M. A,
Wahhab Miah.

There was, however, a darker side to the 13th
Amendment, inasmuch that it politicized the
appointment to the post of Chief Justice as well as
the order of elevations to the Appellate Division.
The political parties in power started making
appointments to the Appellate Division not on the
basis of seniority anymore, but rather upon the
political consideration of positioning such elevated
persons in line for appointment as the Chief
Advisor when the next dissolution of the Parliament
occurred upon expiry of its tenure.

In January, 2001, when two vacancies arose in the
Appellate Division, the then Government, instead of
appointing the two senior most judges of the High
Court Division, chose the next two senior judges in
order to avoid the prospect of Mr. Justice K. M.
Hasan ever becoming the last retired Chief Justice
to be qualified for appointment as the Chief
Advisor.
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The supersession of Mr. Justice K. M. Hasan was
challenged in a writ petition. The judgment in the
writ petition was delivered by Mr. Justice Syed
Amirul Islam who presided the Bench, and he held
that appointment in the Appellate Division was not
a promotion on seniority but a fresh appointment
for which seniority is not a determining criteria. As
fate would have it, when Mr. Justice K. M. Hasan
became the Chief Justice and Mr. Justice Syed
Amirul Islam was due for elevation to the Appellate
Division as the senior most judge of the High Court
Division, he was not considered upon a citation of
the reasoning given in his own judgement.

As it so happened, in the General Elections held in
October 2001, the then opposition political party
got elected to power, and the incoming
Government, when the next opportunity arose, lost
no time in elevating those two superseded judges
of the High Court Division to the Appellate Division.
Over and above, when the appropriate opportunity
arose, the Government promptly appointed, in May
2003, the senior of the two elevated judges, Mr.
Justice K. M. Hasan, as the Chief Justice, this time
in supersession of two judges who were senior to
him in terms of appointment in the Appeliate
Division, on a proclaimed reasoning that it was so
done to remedy a wrong.

The 13th Amendment has been declared
unconstitutional recently by the Supreme Court (in
2011) by a majority decision of the Appellate
Division holding that it offended against the basic
structure of the constitution having provided for an
unelected Government in the interregnum between
two Parliaments and also encroached upon the
independence of judiciary. Peculiarly enough, in the
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very next breath, the Supreme Court in its short
order, recommended for holding next two General
Elections under the Care-taker Government which
had been declared by it unconstitutional. The
question is, how <could a Supreme Court
recommend holding of next two general elections
under a provision which it has declared
unconstitutional?

14th Amendment

Before the 13th Amendment was declared
unconstitutional, the country witnessed a further
politicization of the post of Chief Justice, when the
Government had passed the 14th Amendment of
the Constitution on 17th May 2004 to raise the
retiring age of the judges of the Supreme Court
from 65 to 67 for the ostensible reason to ensure
that Mr. Justice K.M. Hasan remained the last
retired Chief Justice, when the existing Parliament
was due for dissolution on expiry of its tenure in
October, 2006.

This part of the 14th Amendment generated a
political controversy as the Mr. Justice K. M. Hasan
was allegedly at one time not only a member of
BNP, but also held an office in BNP, besides holding
a diplomatic assignment as the Ambassador to Iraq
during the regime of General Zia.

The political controversy so generated intensified
from the middle of 2006, and reached a crescendo
as dissolution of the Parliament became imminent,
and the prospect of his appointment as the Chief
Advisor neared. In the face of massive political
agitation directed against him, the country came to
a standstill, and under the prevailing circumstances
Mr. Justice K. M. Hasan had no alternative but to
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express his unwillingness to become the Chief
Advisor. However, the political controversy was not
to rest there, as President Iajuddin, instead of
trying other options prescribed by the 13th
Amendment, himself assumed the office of Chief
Advisor, and the die was thus cast for the State of
Emergency of 2007, which commonly came to be
known as 1/11.

15th Amendment

The Constitution (15th Amendment) Act, 2011 was
enacted on 03rd July 2011 making extensive
amendments to the Constitution before the judges
of the Appellate Division could muster sufficient
time to write the full text of the 13th Amendment
Judgment. The amendments so passed in fact
made the 13th Amendment judgment redundant. It
may be noted here that the full text of the
judgment was made available to the public on 16th
September 2012 about 16 months after the
pronouncement of the short order.

The méin features of the 15 Amendment are as
follows:

(i) Though Islam has been retained as the State
religion, but it has been made obligatory for
the State to ensure equal status and equal
right in the practice of other religions.

(ii) It has been provided that the Portrait of the
Father of .the Nation, Bangabandhu Sheikh
Mujibur Rahman, should be displayed in the
offices of the President, Prime Minister, the
Speaker and the Chief Justice and all
Government and Semi Government Offices and
educational institutions.
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(iii) Nationalism, socialism, democracy and
secularism have been restored as fundamental
principles of State policy.

(iv) A new Article 7A has been inserted making it
an offence of sedition, punishable with highest
punishment prescribed for other offences as
prescribed by law, to abrogate, repeal, suspend
or subvert the Constitution by show or use of
force or any other unconstitutional means or to
attempt or conspire to do any such thing.

(v) A new Article 7B has been inserted prohibiting
amendment of certain provisions of the
Constitution, including Articles relating to basic
structure of the Constitution.

(vi) Abolition of the provisions relating to Non-Party
Care-Taker Government.

(vii) The number of seats reserved for women was
increased to 50.

(viii) The Speech of Bangabandhu Sheikh Mujibur
Rahman given on 7th March 1971, the
telegram of declaration of independence of
Bangladesh made by him on 26th March 1971
and the proclamation of independence of the
Mujib Nagar Government on 10th April 1971
have been expressly mentioned as a
transitional and temporary provision and set
out fully in the 6th and 7th Schedules of the
Constitution.

The 15th Amendment has generated a new political
controversy as some of the political parties are
agitating for restoration of the Care-Taker
Government provision in the interest of free and
fair election. Their political agitation derives
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strength from the judgment of the Supreme Court
which declared the 13th Amendment incorporating
the provision for Care-Taker Government
unconstitutional, but at the same time observed
that the next two General Elections could be held
under a Care-taker Government for the sake of free
and fair elections.

Conclusions:

A deeper reflection makes it clear that it is difficult
to fully appreciate the amendments of the
Constitution of Bangladesh divorced from its
political development, with all its aberrations,
contradictions and paradoxes.

Bengalis, who imbibed by the highest ideals of
democracy and fundamental human rights, fought
the War of Liberation to establish Bangladesh as an
independent, sovereign State, has seen its first
democratically elected Parliament pass a
constitutional amendment to convert a
parliamentary form of Government into a one party
State with an authoritarian form of Government
giving the President absolute power and authority.

We saw a constitutional amendment purporting to
ratify the usurpation of the office of President
through a Proclamation of Martial Law made by an
elected member of Parliament, who, only days
earlier, was a Minister in the Cabinet of
Bangabandhu Sheikh Mujibur Rahman. The same
constitutional amendment ratified the extraordinary
episode of the first Chief Justice of Bangladesh, Mr.
Justice Sayem, becoming the first Chief Martial Law
Administrator of the country. One wonders if in the
history of nations, can another such instance be
found! Bengalis silently witnessed the same
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constitutional amendment ratify the arrival of
General Zia to head the Republic unelected by
removing Mr. Justice Sayem from the post of
President and Chief Martial Law Administrator and
his restoration of muiti party democracy and ending
of martial law.

We also saw the widow of General Zia, Begum
Khaleda Zia, becoming the Prime Minister and
amending the Constitution by the 12th Amendment
to restore the parliamentary form of Government
after an interval of 16 years.

The Nation saw Sheikh Hasina, the daughter of
Bangabandhu Sheikh Mujibur Rahman, lead her
party and the people in their struggle to ensure
free and fair elections under a Care-Taker
Government, which was achieved by compelling the
Government in power to enact the 13th
Amendment.

The Nation has then seen that same leader and
party author the 15th Amendment to abolish the
self same provision of Care-Taker Government, only
for the other leader, who once described neutrality
as the preserve of idiots and infants, take to the
streets with her party crying for restoration of a
neutral Care-taker Government provision in the
Constitution to conduct free and fair elections!

e Writer: Former President, Supreme Court Bar Association and
Former Vice Chairman, Bangladesh Bar Council
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foReria (@oq-orel ¢ fAwEd faww I, The judicial
service, is not service in the sense of employment.
The Judges are not employees. As members of
judicial service, they exercise the sovereign judicial
power of the State under the Constitution. The
Judge are not the judicial staff. The other service,
in fact, exist which carry out the outcome of three
pillars of the Constitution.

Other services i.e. cadre services of the Republic
carry out the decisions of those three organs of the
State as representatives of the executive (Council
of Ministers) one of the pillars of the Constitution
being staff of the Executive. So, natural corollary is
that the judicial service cannot be equated with
other services of the Republic and accordingly the
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inclusion of Judicial Service as one of the cadre
services of the Republic vide. S.R.0. No.
2861/1/80/ED(IC) SII-92/80-02 dated 01.9.1980
(Annexure-A) is ultra vires the Constitution.

As such the ™“Judicial Service” shall be excluded
from the above list which requires to be designated
as "Judicial Service of Bangladesh” having no
connection with other services of Bangladesh under
direct control and supervision of the Supreme
Court in view of separate, Clear and distinct nature
of work of the member of the Judicial Service of
Bangladesh.

In this connection it may be re-called here that
inspite of provisions as set out in Article 115 of the
Constitution, the President of the Republic has
failed to make Rules regulation the appointment
and conditions if service of persons in the service of
the Republic and we are sure this kind of anomaly
(treating the judicial service as one of the cadre
services of the Republic) would not have taken
place

had the Rules on this behalf been framed by the
President.

By this time long quarter has passed and much
water has flown through rivers of the country like
Padma, Meghna and Jamuna and as such it is high
time for the authority to give recognition to the
separate identity of the ‘Judicial Service of
Bangladesh’ by making rules in view of their
distinct nature of duties that a judge in called upon
to discharge. Society’s expectation of the conduct
of the Judges, the life style of the Judges, the
occupational hazard, to which he/she is exposed to
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the need to keep Judges above their essential
wants.

This distinction between the Judges and members
of other services has to be consistently kept in
mind vyet for another important reason.
Independence of judiciary cannot be secured by
making mere solemn proclamation about it. It has
to be ensured both is substance and in practice.
The society has a stake in ensuring independence
of the judiciary and no price is too heavy to secure
it. Considering the facts and circumstances we are
of the view that not only the scale of pay as
announced in the impugned Memo being S.R.O. No.
/ey (Is-3)RRu-15/93/24 s 23-2-98 in respect of
the judicial service (Annesure-E) should be retained
but also the pay of judicial officers be substantially
enhanced by constituting a separate pay
commission in order to enable them (Judicial
Officers) to maintain' a proper standard of life and
avoid obligations which may be embarrassing him
in the discharge of his duties by making the judicial
service separate from other Services of the
Republic by making rules on this behalf.
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Mustafa Kamal, CJ
Latifur Rahman, 1]

Bimalendu Bikash Roy Choudhury, ]
Mahmudul Amin Choudhury, ]
Secretary, Ministry of Finance ..; Appellant
Vs.

Md. Masdar Hossain and others ...; Respondents

Judgment
December 2, 1999.

Lawyers Involved:

Mahmudul Islam, Attorney-General, instructed by
Sharifuddin Chaklader, Advocate-on-Record; For
the Appellant.

Dr. Kamal Hossain, Syed Ishtiag Ahmed and Amir-
ul-islam, Senior Advocates, instructed by Md. Aftab
Hossain, Advocate-on-Record ; For Respondent
Nos. 75, 133 & 183.

Not represented;Respondent Nos. 1-74, 82 & 184-
223.

Civil Appeal No. 79 of 1999.

(From the Judgment and order dated 7-5-1997
passed by the High Court Division in Writ Petition
No. 2424 of 1995).

Judgment:

Mustafa Kamal, CJ: How far the Constitution of
Bangladesh has actually secured the separation of
the judiciary from the executive organs of the State
and whether the Parliament and the executive have
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followed the constitutional path are the crux issues
that fall to be determined in this appeal by leave by
the Government appellant from the judgment and
order dated 7-5-97 passed by a Division Bench of
the High Court Division in Writ Petition No. 2424 of
1995.

75. We passed a short order on 2-12-99 on the
conclusion of the hearing on 30-11-99 in the
following terms: The appeal is partly allowed
without any order as to cost. The direction of the
High Court Divisi on with regard to payment of
salary and other benefits will continue. Judgment
containing directions, orders, observations and
guidelines follows;.

76. The above are the observations, guidelines,
elaborations and acceptance or rejection of some
parts of the impugned judgment now we come to
the operative part of our judgment reflecting the
summary of our conclusions-

1) It is declared that the judicial service is a
service of the Republic within the meaning of
Article 152(1) of the Constitution, but it is a
functionally and structurally distinct and separate
service from the civil executive and administrative
service of the Republic with which the judicial
service cannot be placed on par on any account
and that it cannot be amalgamated, abolished,
replaced, mixed up and tired together with the civil
executive and administrative service.

2) It is declared that the word “appointments” in
Article 115 means that it is the President who
under Article 115 can create and establish a judicial
service and also a magistracy exercising judicial

30 At ¢ o e 8o q=d
www.pathagar.com



functions, make recruitment rules and all pre-
appointment rules in that behalf, make rules
regulating their suspension and dismissal but
Article 115 does not contain any rule-making
authority with regard to other terms and conditions
of service and that Article 133 and Article 136 of
the constitution and the services (Reorganisation
and conditions) Act, 1975 have no application to
the above matters in respect of the judicial service
and magistrates exercising judicial functions.

3) It is declared that the creation of BCS (Judicial)
cadre along with other BCS executive and
administrative cadres by Bangladesh Civil Services
(Reorganisation) Order 1980 with amendment of
1986 is ultra vires the Constitution, It is also
declared that Bangladesh Civil Service Recruitment
Rules, 1981 are applicable to the judicial service.

4) The appellant and the other respondents to the
writ petition are defected that necessary steps be
taken forthwith for the president to make Rules
under Article 115 to implement its provisions which
is a constitutional mandate and not a mere
enabling power. It is directed that the
nomenclature of the judicial service shall follow the
language of the Constitution and shall be
designated as the Judicial Service of Bangladesh or
Bangladesh Judicial Service. They are further
directed that either by legislation on by Framing
Rules under Article 115 or by executive order
having the force of Rules a Judicial Services
Commission be established forthwith with majority
of members from the Senior Judiciary of the
Supreme Court and the subordinate courts for
recruitment to the Judicial Service on merit with
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the Objective of achieving equality between men
and women in the recruitment.

5) It is directed that under Article 133 law or rules
or executive order having the force of Rules
relating to posting promotion, grant of leave,
discipline (except suspension and removal), pay,
allowances, pension (as a matter of right not
favour) and other terms conditions of service,
consistent with Articles 116 and 116A as
interpreted by us, be enacted or framed of made
separately for the judicial service and magistrates
exercising judicial functions keeping in view the
constitutional status of the said services.

6) The impugned orders in the writ petition dated
28-2-94 and 02-11-95 are declared to be ultra
vices the Constitution for the reasons to the
judgment. The appellant and the other respondents
to the writ petition are directed to establish a
separate Judicial pay Commission forthwith as a
part of the Rules to be framed under Article 115 to
review the pay, allowances and other privileges of
the judicial service which shall convene at stated
intervals to keep the process of review a continued
one. The pay etc of the judicial service shall follow
the recommendations of the Commission.

7) It is declared that in exercising control and
discipline of persons employer in the judicial
service and magistrates exercising judicial
functions under Article 116 the views and opinion
of the Supreme Court shall have primacy over
those of the Executive.

8) The essential conditions of judicial independence
in Article 116A, elaborated in the judgment,
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namely (1) security of tenure, (2) security of salary
and other benefits and pension and (3) institution
independence

from the parliament and the Executive shall be
secure in the law or rules made under Article 133
or in the executive orders having the force of
Rules.

9) It is declared that the executive Government
shall not require the Supreme Court of Bangladesh
to seek their approval to incur any expenditure on
any item from the funds allocated to the Supreme
Court in the annual budgets, provided the
explained incurred falls within the limit of the
sanctioned budgets, as more fully explained in the
body of the judgment. Necessary administrative
instructions and financial delegations to ensure
compliance with this direction shall be issued by
the Government to all concerned including the
appellant and other respondents to the writ petition
by 31-5-2000.

10) It is declared that the members of the judicial
service are within the jurisdiction of the
administrative tribunal. The declaration of the High
Court Division to the opposite effect is set aside.

11) The declaration by the High Court Division that
for separation of the subordinate judiciary from the
executive no further constitution amendment is
necessary in set aside. If the parliament so wishes
it can amend the constitution to make the
separation more meaningful, pronounced, effective
and complete.
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12) It is declared that until the Judicial pay
Commission gives its first recommendation the
salary of Judges in the Judicial service will continue
to be governed by states quo ants as on 08-01-94
vide paragraph 3 of the order of the same date and
also by the further directions of the High Court
Division in respect of Assistant Judge and Senior
Assistant Judges. If pay increases are effected in
respect of other services of the Republic before the
Judicial Pay Commission gives its first
recommendation the members of the judicial
service will get increases in pay etc Commensurate
with their special status in the Constitution and in
conformity with their special status in the
Constitution and in conformity with their special
status in the Constitution and with the pay etc, that
they are presently receiving.
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Independence of judiciary. The independence of
judiciary is not limited only to the independence
from the executive pressure or influence; it is a
wider concept which takes within its sweep
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independence from any other pressure and
prejudices. It has many dimensions, viz fearlessness
of other power centres, economic or political and
freedom from prejudices acquired and nourished by
the class to which the judges belong. [ C
Ravichandran Iyer V Justice A M Bhattacharjee
(1995) 6 JT (SC) 339 at 352, 1995 SCC (Cr) 953 1.

qzrere RER e Jdiesd TR I QR0 [eww
fprRefe T 2w Sfie wiids AweEeR [REE prEenR
IIfREE, W pON IS e =W : The pay of judicial
officers be substantially enhanced by constituting a
separate pay commission in order to enable them
(Judicial Officers) to maintain a proper standard of
life and avoid obligations which may be
embarrassing him in the discharge of his duties by
making the judicial service separate from other
Services of the Republic by making rules on this
behalf.
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MD. TAFAZZUL ISLAM, CJ:-

Upon hearing the parties, the High Court Division made the Rule
absolute and at the end of its judgment the High Court Division
summarized its findings as follows:-

1.

2.

10.

Bangladesh is a Sovereign Democratic Re public, governed by the
Government of laws and not of men.

The Constitution of Bangladesh being the embodiment of the will of

the Sovereign People of the Republic of Bangladesh, is the
supreme law and all other laws, actions and proceedings, must
conform to it and any law or action or proceeding, in whatever
form and manner, if made in violation of the Constitution, is void
and non est.

The Legislature, the Executive and the Judiciary being the three
pillars of the Republic created by the Constitution, as such, are
bound by its provisions. The Legislature makes the law, the
Executive runs the government in accordance with law and the
Judiciary ensures the enforcement of the provisions of the
Constitution.

. All functionaries of the Republic and all services of the Republic,

namely, Civil Service, Defence Service and all other services, owe
its existence to the Constitution and must obey Its edicts.

State of emergency can only be declared by the President of the
Republic on the advice of the Prime Minister, in case of imminent
danger to the security or economic life of the Republic.

The Constitution stipulates a democratic Republic, run by the
elected representatives of the People of Bangladesh and any
attempt by any person or group of persons, how high so ever, to
usrup an elected government, shall render themselves liable for
high treason.

. A proclamation can be issued to declare an existing law under the

Constitution, but not for promulgating a new law or offence or for
any other purpose.

. There is no such law in Bangladesh as Martial Law and there in also

no such authority as Martial Law Authority as such and if any
person declares Martial Law, he wilill be liable for high treason
against the Republic. Obedience to superlor orders is itself no
defence.

. The taking over of the powers of the Government of the People’s

Republic of Bangladesh with effect from the morning of 15th
August, 1975, by Khandaker Mushtaque Ahmed, an usurper,
placing Bangladesh under Martial Law and his assumption of the
office of the President of Bangladesh, were in clear violation of the
Constltution, as such, illegal, without lawful authority and without
jurisdiction.

The nomination of Mr. Justice Abusadat Mohammad Sayem, as the
President of Bangladesh, on November,6, 1975, and his taking
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over of the Office of President of Bangladesh and his assumption of
powers of the Chief Martial Law Administrator and his appointment
of the Deputy Chief Martial Law Administrators by the Proclamation
issued on November 8,1975, were all in violation of the
Constitution.

11. The handing over of the Office of Martial Law Administrator to
Major General Ziaur Rahman B.U., by the aforesaid Justice
Abusadat Mohammad Sayem, by the Third Proclamation issued on
November 29,1976, enabling the said Major General Ziaur
Rahman, to exercise all the powers of the Chief Martial Law
Administrator, was beyond the ambit of the Constitution.

12. The nomination of Major General Ziaur Rahman, B.U., to become
the President of Bangladesh by Justice Abusadat Mohammad
Sayem, the assumption of office of the President of Bangladesh by
Major General Ziaur Rahman, B.U., were without lawful authority
and without jurisdiction.

13. The Referendum Order, 1977 (Martial Law Order No.1 of
1977),published in Bangladesh Gazette On 1st May, 1977, is
unknown to the Constitution, being made only to ascertain the
confidence of the people of Bangladesh in one person, namely,
Major General Ziaur Rahgman, B.U.

14. All Proclamations, Martial Law Regulations and Martial Law Orders
made during the period from August 15, 1975 to April 9,1979,
were illegal, void and non est because.

Those were made by persons without lawful authority, as such, without
jurisdiction.
il) The Constitution was made subordinate and subservient to those
Proclamations, Martial Law Regulations and Martial Law Orders,

ili) Those provisions disgraced the Constitution which is the
embodiment of the will of the people of Bangladesh, as such,
disgraced the people of Bangladesh also.

From August 15, 1975 to April 7, 1979 Bangladesh was ruled
not by the representatives of the people but by the usurpers
and dictators, as such, during the said period the people and
their country, the Republic of Bangladesh, lost its sovereign
republic character and was under the subjugation of the
dictators.

From November 1975 to March, 1979 Bangladesh was
without any Parliament and was ruled by the dictators, as
such, lost its democratic character for the said period.

The Proclamations etc. destroyed the basic character of the
Constitution, such as, change of the secular character,
negation of Bangalee nationalism, negation of Rule of law,
ouster of the jurisdiction of Court, denial of those constitute
seditious offence.

15. Paragraph 3A was illegal,

“Firstly because it sought to validate the Proclamations, MLRs and
MLOs which were illegal”, and “Secondly, Paragraph 3A, made by
the Proclamation Orders, as such, itself was void”.
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16.The Parliament may enact any law but subject to the Constitution.

The Constitution (Fifth Amendment) Act, 1979 is ultra vires,
because:

Firstly, Section 2 of the Constitution (Fifth Amendment) Act, 1979,
enacted Paragraph 18, for its insertion in the Fourth Schedule to
the Constitution, in order to ratify, confirm and validate the
Proclamations, MLRs and MLOs etc. during the period from August
15, 1975 to April 9, 1979. Since those Proclamations, MLRs, MLOs
etc., were illegal and void, there were nothing for the Parliament to
ratify, confirm and validate.

Secondly, the Proclamations etc. being illegal and constituting
offence, its ratification, confirmation and validation, by the
Parliament were against common right and reason.

Thirdly, the Constitution was made subordinate and subservient to
the Proclamations etc.

Fourthly, those Proclamations etc. destroyed its basic features.

Fifthly, ratification, confirmation and validation do not come within
the ambit of ‘amendment’ in Article 142 of the Constitution.

Sixthly, lack of long title which is a mandatory condition for
amendment, made the amendment void.

Seventhly, the Fifth Amendment was made for a collateral purpose
which constituted a fraud upon the People of Bangladesh and its
Constitution.

Regarding condonation, the High Court Division, in paragraphs 18-21
of the summary, held as follows:-

*18.The turmoil or crisis in the country is no excuse for any violation of

the constitution or its deviation on any pretext. Such turmoil or
crisis must be faced and quelled within the ambit of the
Constitution and the laws made thereunder, by the concerned
authorities, established under the law for such purpose.

19. Violation of the Constitution is a grave legal wrong and remains so

for all time to come. It cannot be legitimized and shall remain
illegitimate for ever, however, on the necessary of the State only,
such legal wrongs can be condoned in certain circumstances,
invoking the maxims. Id quod Alias Non Est Licitum. Necessitas
Licitum Facit, salus populi est suprema lex and salus republicae est
suprema lex.

20.As such, all acts and things done and actions and proceedings

21.

0

taken during the period from August 15, 1975 to April 9, 1979, are
condoned as past and closed transactions, but such condonations
are made not because those are legal but only in the interest of
the Republic in order to avoid chaos and confusion in the society,
although distantly apprehended, however, those remain
illegitimate and void forever.

Condonations of provisions were made, among others, in respect
of provisions, deleting the various provisions of the Fourth
Amendment but no condonation of the provisions was allowed in
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respect of omission of any provision enshrined in the original
Constitution. The Preamble Article 6, 8, 9, 10, 12, 25, 38 and 142
remain as it was in the original' Constitution. No condonation is
allowed in respect of change of any of these provisions of the
Constitution. Besides, Article 95, as amended by the Second
Proclamation Order No. IV of 1976, is declared valid and retained.”

We are of the view that in the spirit of the Preamble and also Article 7
of the Constitution the Military Rule, direct or indirect, is to be shunned
once for all. Let it be made clear that Military Rule was wrongly
justified in the past and it ought not to be justified in future on any
ground, principle, doctrine or theory whatsoever as the same is
against the dignity, honour and glory of the nation that it achieved
after great sacrifice; it is against the dignity and honour of the people
of Bangladesh who are committed to uphold the sovereignty and
integrity of the nation by all means; it is also against the honour of
each and every soldier of the Armed Forces who are oath bound to
bear true faith and allegiance to Bangladesh and uphold the
Constitution which embodies the will of the people, honestly and
faithfully to serve Bangladesh in their respective services and also see
that the Constitution is upheld, it is not kept in suspension, abrogated,
it is not subverted, it is not mutilated, and to say the least it is not
held in abeyance and it is not amended by any authority not
competent to do so under the Constitution.

Accordingly though the petitions involve Constitutional issues, leave,
as prayed for, can not be granted as the points raised in the leave
petitions have been authoritatively decided by superior Courts as have
been reflected in the judgment of the High Court Division.

We, therefore, sum up as under:
1. Both the leave petitions are dismissed;

2. The judgment of the High Court Division is approved subject to
the following modifications:-

(a) All the findings and observations in respect of Article 150 and
the Fourth Schedule in the judgment of the High Court Division
are hereby expunged, and the validation of Article 95 is not
approved;

3. In respect of condonation made by the High Court Division, the
following modification is made and condonations are made as
under:

(a)all executive acts, things and deeds done and actions taken
during the period from 15th August 1975 to 9th April, 1979
which are past and closed;

(b) the actions not derogatory to the rights of the citizens;

(c)all acts during that period which tend to advance or promote the
welfare of the people;

(d) all routine works done during the above period which even the
lawful government could have done.

(e) ('i) the Proclamation dated 8th November, 1975 so far it
relates to omitting Part VIA of the Constitution;
(ii)the Proclamations (Amendment) Order 1977 (Proclamations
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Order No. 1 of 1977) relating to Article 6 of the
Constitution.

(iii) the Second Proclamation (Seventh Amendment) Order,
1976 (Second Proclamation Order No. IV of 1976) and the
Second Proclamation (Tenth Amendment) Order, 1977
(Second Proclamation Order No. 1 of 1977) so far it
relates to amendment of English text of Article 44 of the
Constitution;

(iv) the Second Proclamation (Fifteenth Amendment) Order,
1978 (Second Proclamation Order No.IV of 1978) so far it
relates to substituting Bengali text of Article 44;

(v) The Second Proclamation (Tenth Amendment) Order, 1977
(Second Proclamation Order No. 1 of 1977) so far it
relates to inserting Clauses (2), (3), (4), (5), (6) and (7)
of Article 96 i.e. provisions relating to Supreme Judicial
Council and also clause (1) of Article 102 of the
Constitution, and

(f) all acts and legislative measures which are in accordance with, or
could have been made under the original Constitution.

While dismissing the leave petitions we are putting on record our total
disapproval of Martial Law and suspension of the Constitution or any
part thereof in any form. The perpetrators of such illegalities should
also be suitably punished and condemned so that in future no
adventurist, no usurper, would dare to defy the people, their
Constitution, their Government, established by them with their
consent. However, it is the Parliament which can make law in this
regard. Let us bid farewell to all kinds of extra constitutional adventure
for ever.

Source: Supreme Court of Bangladesh’s website

FALIYITAT QI TR e T
(STERTEIg W)

A.B.M. KHAIRUL HAQUE, C.J. :-

89 | BT §

Boiraa A WIS TXTS AT 23R @ TR AGSING AR OIS ¢ TreifdF vfva, fvre
R nlmel fFmenr 7f@aem Basic Structure o @ ya B3 1 famra s82 wTme
PR A T AR WEAE AGW FN TS FASRW I[G; By wmBe @ Ry T Basic
Structure ¥ A Y I 9T @R AN ASW ITGT ACNEA FUSRE TS o407 411 Q@
NG AN @FRHT A W T RBA A @@ P It is emphatically the
province and duty of the judicial department to say what the law is.”
(John Marshall)|

@M wEEre 3 e Rwfs qiw @Idy wfrvmm wwfe 71, v TERRT oiF IEq Qe
e WA 1 R N @ Rrermd SfEar oy o oy 22w A @1vE 3w Wity g fRw
“We have no more right to decline the exercise of jurisdiction which is
given, than to usurp that which is not given. The one or the other
would be treason to the constitution.” (John Marshall).
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