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Fisrt Information Report.

First inforrztion of a cognizeble crime reported under sec-
tion 154 Crimin:l procedure code. At police station Kotwali.
Sub-division Sader (S) District [heka. No. 1 Date and hour
of occurrernce on 1 th Dec-/71 Night‘at 06.30 P.M.

Daie and hour when reported : 20.12.71 at 19.15; Place of
occurrer.ce and distarce erd direction frem police station and
jurisdiction number. 29 Kayettoly 2 iniles north west Kayettoly
O.P. beet no. 1. Date of despatch from police-station 21.12.71
at 08.00 hr. /

Nane znd residerce of informar ard complairant :- Nasir
Ahred of 29 Kayettoly P.S. Kotwalil, Dhaka. Name and
residence of zccused X.

Brief description of offence with section and of property
carried off, if any: u/s 364 P.P.C. —Abduction with a view

-

commit murder.
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Steps taken regarding investigztion, explenation of delay
in recording information: On receipt of  writien eichar from
the complt. Ias duty officer filled up the col. of FIR. noted
a khatien S.L. Abul Barik will P.L. investigate the case as
order by O.C.

. Sd/ Shahabuddin Ahmed
ASL
Kotwali P.S. 20/12/71

Original written ejahar is atiached.

Sd/ S. Ahmed
20/12;71

The O/C Kotowali P.S.

. Sir,

This is for your information that Mr. Shechidulla Kaiser,
Editor, The Sherghad was picked by some Facar Behini mem-
_bers from his residence at 29, Kayetully, Dhaka on the 14 Dec
right at 6-30 P.M. in presence of myself and Mr. Zakaria
Habib. We searched everywhere amongst the cead bodies of

other intelligentia, but no trace could yet be made. Itis sus-
pected that those culprits have murdered him.

On the information of the local people the house at 47 Aga
Masih lane, searchied ard the pzriiculars of one M.A. Khaleque
wzs recovered. He lifred Mr, Sh:hidull:h Kaiser. He is a
whole time worker zrd leader of Jemat-e-Jskm and PRedar
Bahini. He is a resicent of 47 Aga Mesih Lene, Llzka. Some
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bullets, Photos and pepers regarding his organisation has been
recovered. The room is locked and the key is being with me.

In view of the above facts, necessary action is sought.

Thanking you.
EX1. 1/1 Faithfully yours.
Sd/- F. Rahmen Sd/- Nasir Ahmed
Spl. Trb. Judge. 29 Kayettully, Dhaka.
3.7.72 -

Dhaka, 20th Dec. 71.
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Form for recording Deposition

The deposition of P. W. (I) Mr. Nasir Ahmed zged about...
years teken oath on solemn atlirmation under the provisions
of the Indian oaths Act X of 1873 before me F. Rahmen, Esqr.
Addl. Dist. & Sess. Judge. 4th. Court Dheka of this 3rd day of
July, 1972.

My name is Nasir Ahmed. My {.ther’s neme is late Nazim-
uddin Ahmed, Ian: by caste Muslim. My home is at mauza
29, Kayetioly P. S. Kotwali, Dist Dheka. Ireside zt present

in mauza Do. P. S. Dist-Dhaka wherein I am......

Mr. Shadullah kaisar was my brother-ir-alw (enfa 1@ tarsh

@z samt) He was joint Editor of the daily Sangbad. He
was ex-president of “Purba P:kistzen shirghdik urion”. He
lived at 29, Kayettoly Dheka. He was supporter zrd an zctive
worker of liberation movemert. On 14. 12. 71 I wes at Lis house.
On that date just after dusk some 7/8 persors entried irto
the house by breaking the door of the house, They had stengun,
rifle, revolver in their hards, they were in uviform cled in ash
colour clothingn. 1 could recogmise them (0 the members of
Al-Badarparty. Beirg afraid we switched on &Il the lights
although there was bleck out in the area, som 2/4 pe-sors
entired in 10 room and searched the house, Then they zrrsted
Mr. Shahidullzh Keisar and dregged him out from his bed room
by force and took him with them by force, we unce stocd that
he was taken to be killed. As we hesrd that mezny intelle-
gertias were teken in ihts way ard wcre killed. His wife end
children stood on the way they were brushed eside by the
handle of stergun. 1 wes also deshed inthe grourd by a push
by the stengun handle. There after we searched for him thr-
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oughly but in vain, i the time of search we found dead
bodies of meny intelligent ies, like Dr. Fazle Rebbi, Dr. Alim
Chowdhury, P.of. Monir Chowdhury, Prof. Fazle Mohir and
others, I fourd the dead body of Dr. Fazle Rabbi and Dr. Alim
in a trench of a brick field at Raerbazar in 1norning of 17/12/71.
My buother in Law Mr. -Zakaria was with me then. Myself,
Mas, Sz fiun Nahar, W/O Mr. Shahidullah Kaisar my wife, Sha-
hana Begum, Mr Jekaria his wife, Mr. Nila Jakaria were pre;s-
ent when shehidulleh Kaisar was taken from his house at about
6} P. M. I could recognise one of them by face. Mr. Zakaria
also told me that he could recognise ore by face. We infor-
med the acc. to Kotoali P. S. at zbout-8 P. M. on ‘the very
right and we confacted our relationd over phone as we could
rot come out due to imposition of curfew. No help came from
P. S s precticelly there wes no zdministreiion at th-at time.
After liberztion on 16.-12. 71 we searchddfor him in the locality,
ITheard from the Imam, Ashrafuddin of Kaittuly mosque thet
one Abdul Kahalek was residing at 47, Agamachi Lane
and he came to the Imam Sbh. and enquired from him in
the ofternon of 14.12. 71 about Mr. Shahidullah kaisar as to
wken he used to stay at his house. - The Imam further told
me that Abdul Khaleq was a2  member ard worker of Jamate
Islami and he was also a member of Al-Bedr. Mr. Jekaria &
others was also present then. on 17. 12, 71 Ialorg with Jakaria
and others visited the house where- Abdul Kheleq was resid-
ing at ebout 9-30 A. M. but he wezs found absent - there.
His house was under lock & key. Iheard from the house
owner Habibur Rahmen of the attached house that he left the.
house on 16. 12. 71 Jzkeria ard Gias and othérs was withme.’
We opened his house tzking key {rom the house owner and found’
many papers & files containing papers and correspondénce
with Jamate Islami and Military. We collected all the papers
znd files 2nd took to the house of Mr. Shahidullan® Kaisar."
We got address’ of some of the relations of Abdul Khaleq and-
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we searched for him through his relation with the help of the
Mukti-Bzhini. We zlso he:rd from the owrer of his house,
Habibur Rehmen that he (Khelwq) had a revolvar. He farther
told that he came to house at dead of right or 15.12.71 and
knoked the door. He refused to open the door first, but on
request he opened the door later on and after ertesing in
the house he poirted the revolver 1o the owner es delayed
in opening the door, subsequntly corductirg search 2t the
houses of his relations he wzs traced out at the house of his.
Bhaira at Malibegh on 22. 12. 71. T cannot give name of his
Bhaira or the rumber of the house. Jakaria was with me 2nd
1 could recognise him (o be the men who took Shahadulla
Kairser from his house. Iidentified him and he was arrested
and bearded inacar. Thenon interregation he admitted (hat
he had arevolvar ai his house in a meest safe and it was
recoverd from there with 44 rounds of ammuntition by the
Mukti Bahini. Tnen scys the bullets were found by us when
we opened his house on 17.12.71- I lodged F. 1. R. on 20.12.71
police held investigation ard examine. The Sheangbad ofice
was burni down by Army 2/3 days after 25.3.71. Subsequantly
a privete commission namely ( 3 fgalia Tl €% Fiaqura ) was
formed with Mr. Jahir Raihan as converer. He is the younger
brother of Shahidulla. The commission offce was eatzblished
at the prass club. Ihirnd over all the pepe's and files which
we ook from the house of Abdul Khaleq to Mr. lzhir Raihn.
Mr. Jahir Raihan is also missing from Mirpur where he went
in connection with an investig:tion on 30.1.72. Sirce then the
commission, is not in existence and then pape’s are zlso not
tracezble. He identiiied in the dack. The revolver wes teken
by the Mukti bahini znd I know nothing ebout tht.

XXed : —My telephon call 1o Kotueli p. s in the night of
taking Shahidullah wes attended by en A.S.I. I did not in form
over phone that I recognise or.e min by fice. Cuir Ycuseisin
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a thickly pcpulated area. The house on the north of our house
was belonging 1o one Hindu. It was cacant then as they left
tke place. It was the pate nal house of Mr. Shahidullah Kaiser.
A professor of Jeganneth collrge was residirg in the house on
the opposite of the house of Mr. Kaisar. They were in good
terms. Mr. B. shaser was livirg in the contiguous southern
house. Our nighbourers canie to our house in the afternoon of
16.2.71 and heard 1the occararc. from us. I told some of them that
Icould recognise one by face. I cannot say whom I told that
I am medical represertive in Amico Laboratory. I did not
know the accd, before theocc He was living in a different
house at a disterce of 2/350 yrds. Isaw him in our locality
but I carnot say when Isaw him. Ihad no connection with
Jamate-Islami party. I did not know of any Jamate-Islami
party who in our pata. Idid not know if any body elas of
Jamate-Islami party who in our para. The mosque isto the
north east of our hourse at a distar.ce of 40,50 yrds. I Know the
Imam ...... for the last 3 years. He came to our house in the
morring of 17.12.71. Heis the first man who irfromed us that
aman of Jamate-Jslami was there in our para. Jahir Raihan
came (o our house on 17.12.71 at evening we did not contact
police when. we searched the hotise of the aced, on 17.12.71.
Maj. Haidar was head of the Mukti bahini here. Mr.
Kalinder kabir a relation of M1. Kaiser irformd Maj Hyder
before searching the house of the accd. I cannot say Mukti
bahini of what camp searched his house. Icannot give the
rame of the see for commeder. No list of the articles siezed
from his house was prepared some photes of his wife and
children were found but not of him The photoes were iden-
iified by the louse owner, Habibur Rahman on 22.12, 71. I
first understood that the accd. Abdul Khaleq was one of the
persons who took Mr. Kaiser. Practically no work was done
in the P S. upto 22 12.71 after liberation. Idid not gotoP S.
I heard that the accd. Was handed over to police I personally
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lodged the F. L R. Ido not remember if Istated in the F. LR
that we put on all the lights of the house when they entered
into our house or if Istated into the L O. Not a fact that
some of the members of Jamate Islami and Al-Badar Killed
some intellegentia and on that assumption we allege that the
accd. Along with other took Mr. Kaisar for killing that a fact
the aced, did not take Mr. Kaiser.

Sd/ Sd/-F. Rahman,
3.7.72

P, W. (2) Zakaria Habib,

Mr. Shahidullah Kaisar was my elder “brother. on 14. 12.71
I was at our house at 29 Kayttuli (B. K. Ganguli lane).
On that date at about 6/6-30 P. M. T heard sound of some men
in front of our house. Then there was curfew and black out
in that area. Thereafter 4/5 persons entered into the house
by breskirg the door of the house. My wife, Nila Zakaria
switched on the lights. Three of them stood before. me
with stergun and one of them caught hold of my hand.
I suspected them to be At-Badr men. They with pant and
suiter of clay colour which was the dress of Al-Badr. Isaw
Al-Badr znd Jemate Islami men previously with suep dress.
They took to the adjacent room. Then they took me to
the first floor and entered in 1o the room of my elder
brother Mr. Kaiser and he was caught by the same who caught
me. He first enquired his identity from him. Then they
dragged both of us to the ground floor. My younger sister,
Shahana Begum snd my Bhabi, Sarfunnahar raised alarm and
resisted. My brother was supporier of liberation movement
and he was taking active part init. I heard that Al-Badar
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party men were killing those who were supporting libaration
movement. So, Iunderstood that he was being taken to be
killed.: They threatened 1o fire those who were resisting and
dragged' Mr. Kaiser. . The man who cavght my hand appeared
to me that Iknew him by face. They left me at our house.
Mr. Nasir (P. W. I) rang Kutwali P. S. and informd me that
some of the P. S. told him that they had nothirg 10 do this.
We could not come out till after noon of 16.12.71 as there
was curfew in that area. We cauld not trace out him on
16.12.71. on 17.12.71. some local men along with Tmam of the
mosque Hafiz Md. Asraf came to our house at about 81/9 A.M.
The Imam toid us that a man of Jamate Islami enquired from
him if Mr. Kaisar was at his house. Mr. Nasir was also there.
Then we along with others visited the house of that Jamate-
Islami man at 47 Agamasi lane and found his room under lock
ankey The owner of the house, Mr. Habibur Rahman was
called and he opened the room. lLocal people were also pre-
sent there. His beeding some papers and files were found
there which reavled that -his name was Abdul khaleq and he
was Secy, of Jamate Islami parly. We brought the articles and.
papers 10 our house. We saw address in a note-book- I do
not remember addresse We searched for the mian traching
these addresses: On 22.12.71 he was found in a house at Mali-
bagh. - I cannot give his name The aced-told that he was his
Bhaira.” At the first sight I could rceognise the aced-to be the
man who' caughg me and my brother Mr Kaiser at our house
on 14.12.71. The accd idertified in the dock The aced was
taken away by the Muktibahini from there We heard tlﬂatﬁ_
some lntellegentlas were “killed at Rayer bazar and we went
there in search of his dead body as thought that he was also
killed. But his dead body was not found there.. There we found
the dead bodles of Dr. Fazle Rabb1 Dr Allm and olhers He was
not found there after ) '
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XXXed: The accd-was taken by Mukii bahini from Malibzgh
and he was not broughi to his houe at Aghamasi lane. We got’
the photos of his wife and children but his photo was not found
It was my Guess that the photoes were of hlS wife and children
Those were not identfied by any body to me We got bulletes
at his room. [ cannot say if the bullsts were of Revolver or
gun- The Muktibahini accompanied us when the accd was
captured at Malibagh. Iam not definite of which camp the
Mukti-bahinis were. They ( 6/7 in number ) came to our house’
in the morning of 22.12.71 at about 9 A-M. Mr Nasir (PW1I)
was with us all along on that date. We went by iwo cars of
us to Malibzgh - direct on tracing . the address found in the note<
book. The note book along with other papers were given'to’
Mr. Jahir Raihan who established a private investigation:
commision at Prass club. Mr. Raihan is also missing since
30-2-71 Icannot say what happened to the papers, Idid not
enquire zbout those papers. I told a C.I.D. man that the
papers were in the press Club. | do not know if the accd’ was
séarched al any other place b:fore 22-12-71. We did not take
any phoro of the accd after he was captured, [ canrot say
where the accd was 1aken by the Muku-bahlnl I run-a cirama’
business. I did not see the accd before the occ e, ‘before the.
date on which my brotfer was takan from our house on
11-12-71. Iiold LO. ttat I was caught by my hand. T'told-
L O. that this accd-caught my hand. Ialso told him that my--
self and my brother- Mr, Kaiser, both were dragged down from
up stair. I-did not tell 1.0. that-Iwas set. free only Shahi-
dulla-was dragged down by the miscreants; 1did not see if.
anybody came 1o our house on 16.12:71 and on that day I did -
not tell anythm.g to any neighbour. On 16.12.71. first visited
the Redcross at Hotel Inter-Contlnental Ireturned home be-
fore dusk and did not come out: I‘or the first we came to lmow )
from: the Imam Sb. . On 17.12.71. thatan Al-Badr was hvmg.
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in our Para and we got his name as Abdul Khaleq after sear-
ching his house and there we know that he was secy, of Jamate-
Islami. Since then our suspicision became deeper. I krow
Kabir who is our relation. He came 1o our house on 17.12.71
F.IR. was lodged by P.W.I'on 17.12 71. Idid not take part
in any T.I parade. My wife Nela Jakaria, Mrs. Shahara
Begum and Mrs. Shahidulla took part in the T.I. parad. I drove
the car by which they came to S.D.O. court premises. I
cannot say how the accd came there. I read paper. Butl
did not see if the news of the arfest of the accd-was published
with his phto. Nota fact that we entangled him falsely only
because he was a member of Jamate-Islami party or that he did
not go to owr house. Isaw the accd by my owr eyes at our’
house when by brother was taken.

P.W. 3 Habibu: Rahman.

The house no. 47 of Aghamasi lane was belongirg
to me. One Elias Patari took lease of the house from and
with him this accd Abdul Khaleq was also livirg there with
his family (wifea 3 childcen). He left the house on the
previous night of surrender. His family was shifted from there
15,20 days before the surrender. On the next day (17.12.71)
his house was opened by Muktibahini who took the key
from other Bharatia. The key was left with him and not
witth me. I cannot give the name of the other Bharatia.
He was not there. His wife was there. And the key was
taken from his wife. Giasuddirn and Mulfat Bepari of the
locality was present when the house of the accd-was
opened.. I am an old man I became puzzled when so many
men entered into my house. On the previous night of the
surrender the accd-came to the house at 9.30 P.M. and asked
to open the door. I delayed in opening the door as there

www.pathagar.com



foremom fwaseen Y

was curfew. When I opened the door he came in and pointed
a pistol at my bally. He used 10 go out in curfew time.

XXed :

"The persons, about 15/16 in number searched the house of
the accd. They asked for the key from. me. I replied that
key wes not with me. The wife of the other Bharatia gave
the key. I had no other talk with them. Hafes Ashraf ali
Imam of the mosque was not present .there at the time of search
of the house of the acced. Not a faci. that no pistol was shown
to me,

Sd/- 4.7.72

P.W.4......Hafiz Md. Ashrafuddin.

Iam Imam of Kayttuli mosque since 1963. The house of
Mr. Shzhidullah Kaisar was intervoned by one house from the
mosque {0 the west. The accd Abdul Khaleq was residing at
the house of Habibur Rahman P.W., 3 to the south of the mosque
intervened by 4;5 houses. He resided in that house for 6/7
months and before thot he was residing at the house of Zea-
uddin of the same para for 2/3 yrs. Last I saw him these in the
after:noon on the day of surrender on 16.12.71 on the road. 1
know him so long he was residing there. He was Janmiate-Islami
parly, and he used to say his prayer in the mosque. Isaw him
in the Jamate-Islami office at Siddiq Bazar about a month
before the occ. and there I heard that he was the secy. of
Jamete-Islami. On 14.12.71 after Asar prayer the acd-enquire
from me if Shahidullah Kaiser was residing at his house. I
.replied thatIdid not know. On the next day of surrender I
came to the house of Shahidullah on hearing that he was taken
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away in the evening of 14.12.71 and informed Mr. Nasir P.W. 1
and Jakaria P.W. 2 that the accd enquied from about the whe
reabout of him ( Shahidullah ).

XXed :

. T'used to visite his house offand on. On 15.12.711 heard
‘that Shahidullsh was isken away. 1 could not go onthat day
as there was curfew. lalso could not go on 16.12.71 as
I was “otherwise busy. Iwenton 17.12.71. The accd-said his
Asar. prayer in the mosque on 16.12.71. No doubt arose in
my mind that there was any connection with enquiry made by
the accd as to the where abouts of Shahidullah ‘and taking away
of him from his house. The P.W.I. & 2told me that some
Al-Badr and Rajakar took away Shahidullah. They said nothing
more.

Sd/-
4.7.72.

P.W. 5......Giasuddin.

Ires1de al 51j1° Agamasi Lane. The accd Abdul Khaleq
used.to reasid at 47 Agamas1 Lane intervened by 4,5 houses to
‘thie south. He was ‘there lor 4,5 months. I last saw him at 7-30
P.M. 16.12.71. at the joiring point of the lane wuh the wain’
road, two houses off from his house. He was a_member and
woi'kei' of the Jamate-Isiami Party. " His office was at Siddik
Bazax; I saw hlm canvassug for Jamate-lslam party. On
17.12.7i Muk11b¢h1m came to the house of Abdul Khaleq at
about 11/12 noon. I was preseni. I came there after their
" arrival.” 'lhey fourd papers of Jamate-Islemi erd wes {aken in

Trunk by Mukubahlm I dld not krow hlm.
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XXed :

Icame there in the later part of the search. I saw a revolver
Isaw arevolver and a cutt™n 6 “x71 full of revolver ‘bullets
which were recovéred from there, were put 1nto 1he trunk
in my presence. !

- Sd/- :
4 7.72.

P. W 6....'.. Fazlur Rahman’ Bhulya

Tam Asst. of Dhaka Collectorate and posted in‘arms soctxon
A revolver licnece was issued 1o Mr. A.B.M. Abdul Khaleq
Majumder s'o Mvi. Abdul Majid of 91,92 Siddiq Bazar, Chaka.
Permanent address, village & P.O, Dhadd,a Coniilla, Occu-
pation-service. Yearly 1ncome-5000/— Reason for havmg a
revolver pre-cautionery measure against miscreants. as office
secy. JamateIslam Dhaka, Pro-Fakistani man. ‘The pta. di.
2.7.71 was recommerded by Major-Siafl Officer, Sub Sector I
on 8.7.71. The licence was issued on 13.7.7 under na. IK/
3650. < The arm was purchased on 29.10.71. One non-prohi-
bited bore Revolver no. 5081 by Pak-made purchased from
Golam Md. Pistol, Karachi. . It was duly entered in the Licnece
register by Mr. Muzammel Hugq. Ext. 2. Iknow his writirg.
This is the copy of the licence written by me. Ext.'3. The
licence issuing Power of D.C. was seized bythe Military ard
this licnece was issued by the. Military authority. Iknow the
licence holder Abdul Khaley. Identified.

XXed :—
Revolver licence was generally issued on conmderai ion of
the status of man pohilcal alleglance and Income.
S/d- _
4.7.72.
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PW.7......... Mrs. ‘Saifun Nahar.

Mr. Shahidullah Kaiser was my husband. On the date of
occ on 14.12.71 at about 6 or 6-30 P.M. some Al-Badr persons
entired into my house breaking the door of the house. They
were in ash colour uniform with stengun ard Revolver in
their hards. Ibecame terrified and switched on allthe lights
although there was balck out in the area. I bocame tenified
I heard that the Al-Badr men were killing the intellegentias
who were supporting the liberation movement and my husband
wes also active by supoorting the movement. Some time after
three Al-Badr persons came to upstair with my Debar Jakaria
and entered into my room. My husband was also in the room.
The enquired the name of my husband and enquring the name
he was caught and dragged down. I along with my Nanad,
Shehana begum raised alarm and resisted. They pushed us
aside and dragged down both Shahidul'ah and Jakaria. We
requesied them not 10 kill my husband and Debar. I remained
in the upstair and I cannot say what happened there after.
Subsequently Nasir and Jakaria (PWs 1 & 2) told that they
could recognised one by face. Since then he could not be
traced out. Many intellegentias were killed and be lieve tha
my hushand was also killed by them. Iatteneed a T.I. parade
and Icould identify the accd who ontered into my house on
14.12.71.

XXed :

On the very right Nasir, Jakaria told that they could recog-
nise one of them by face. They also told that lateron. I was
very much worried and I did not meet anybody 7/8 days after
the occ. They told me 7/8 days after that aced was living in our
para. I was brought to court premisses at noon. I« o not know
if Jakaria came out on that date before noon. I did not give
the discription appearance of the accd-to any body prior to
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coming to court for T.I. parade. The man whom I identified in
the T.1. Parade was with Lungi and Shirt. Ido not zemember
if he was wearing full shirt or half shirt. I identified first.
Then I was removed from there to another room. Iread news.
paper but at that timeI did not read any paper as my mental
condition was not normal. Questioned by the accused himself
whether I was 1aken to your house after arrest on 22.12.71 and
detained there for about 3 hours and whether you caught me
and asked me the where abouts of your husband ? Ans—Itis
not a fact that you were taken {o my house on 22.12.71 or at
any time afiter the occ. I did not see you afier the occ. before
T.I. Parade. Not a fact that I saw his photo in pape: or that he
was identified to me on 22.12.71 at my house. He was not
taken to my house.

Sdj-
4.7.72.

PWS...... Mrs. Neela Zakaria.

I am wife of P.W. Jakaria Habib, younger brother of Shahi-
dullah Kaiser. We live in the same house. We live in the
ground floor and they live in the first floor. On 14.12.71. 5 or
6 Al-Badr men entered into our house by breaking the door at
about 6/6 P.M. I and my husband were siandirg atihe door.
of ground floor. I became terrified and swicked on all the
lighis although there was curfew. One of them caught the
hard of husband and took to another room inthe ground floor
and from there three persons went up stair with him. After
some time I heard alarm from upstair. Then the man who
cavught my husband caught Shahidulla ard they dragged down
both of them. I enquired where they were being taken but

33—
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they did not reply. They took both out side the house. After
some {ime my husband came back and he said that Shahidullah
was taken away. My husband and Nasir 1old that they know
one man by face. Iatiended T.I. parade and I could identify
the aced. { idehtified in dock ).

XXed :

He was witha shirt, lungi, Tupi and a chadar. Chadar
hanging from neck. There were 8/9 persons with different
dresses. I donot remember if I told I.O. that my husband was
caught by three persons. Itold I.O. that I switched on all the
lights. My husband did not give the name of the accd. 1did
not give the name to I.O. on that he was living at Agamasi lane. .
Iread paper, but at that time I had no mood to read paper and
1 do not know if the news of arrest of the accd. was published
with photo in the papers. I do not know Kalianda Kabir,
Mukti Bahini did not come to our house after arrest of the accd.
Not a fact that my husband told me that the aced would have a
Chadar hanging from neck in the T.I. parade. Not a fact
that I saw his Photo or there he was taken to our house after
arrest. Not a fact that the accd. did not go to our house when
Shahidllah was taken from our house on 14.12.71.°

Sd/-
4.7.72.

P.WO...... Mrs. Shahana Begum.

Mr. Sahidullah Kaisar was my brother. ~On the date of occ.
on 14.12.71 Iwas at our house. Iwas attihe1lst floor. At
about 6 P.M. Iheard sound of breaking the door of our house
in the ground floor. some persons entering into the "house.
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I switched on the lights. There after three persons being armed
with sten-gun,’ rifle, revolver came to the 1st floor along with
my brother, Jakaria Habib (P.W. 2). They entered into the
room of my brother Shahidullah Kaisar and caught him. Then
they dragged him down. JIand Mrs. Kaiser stood on their
way and resisted and caught the man who was dragging Mr.
Kaiser. We resisted because we heard that many intellegentins
were taken in this way and killed. They pushed me down on
the stajr case and got down. They took him away. Icould
identify the accd. inthe T.I, parade. Iremembered his face
full. Iscuffled with him when he was draggirg my brother, Mr,
Kaiser ( Identified in the dock ).

XXed :

I do not remember if I told L.O. that I had a scuffle with the
accd. when he dragged down my brother from the first floor. I
did not tell 1.O. that I could remember he face of the aced.
Then says—I do not 1emember whatItold .O. The accd had
amole in his check. Ido not remember, if Itold thatto I.O.
Itold I.O. that Jakaria and Nasir told me that they recognised
ore of them as Abdul Khaleu. They told me on the very date of
occ. afier the occ. Iread rews paper. Ifind a photo of the
aced. in this paper, Ext. A. The aced had a Lungi and a Pun-
jabi on his person when I identifed him in the T.I. Parade. It
took me 56 minutes for identifying the accd. in the T.I. parade:
Jakaria was also taken out and then released. I do notremem-
ber if I told I.O. that the miscreants came 0 upstair with
Jakaria and caught Mr. Kaiser leavirg him and took him away.
It is not a fact that ] am unnecesserily entangled the accd. on
guess. Not a fact that accd. was taken to our house afier
arvest by the Mukties. Ifind a photo in this paper showing
that the accds photo was taken at choto-Katra Mukti bahini

camp. T.L parade was held in the later part of March orin
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the first part of April. Ido not remember definitely. Not a
fact that the aced did not go to our house or that has been
entangled as he was secy of Jamate-Islami Party.

Sd/-
5.7.72.

~P.W.10...... Myr. Md. Salimullah.

I am magistrate classI. I was posted at Dhaka on 9.3.72.
I held T.I. parad ofthe accd. in the court-Hajat on 9.3.72. The
suspect was mixed with other person about ten in number.
No police was present there. All the three identifying wit-
nesses Mrs. Shahidullah Kaiser, Mrs. Jakaria and Mrs. Shahana
Begum identified the accd. Abdul Khaleque by one seperately
and all the identifying witnesses said the acced took Mr. Kaiser
from their house on the date of occ.

XXed :

It took 15/20 minutes for holding the T.I parade. So far
I remember he was wearing lungi and punjabi butIam not.
definite. The accd. was in the same dress when identified by
the identifyng witnasses. He was not different dress at the
time of identifying by each of the witness. Iwas then N.D.C.
T.I. parad was held at 2-30to 3 P.M. Igot the record 2 hrs.
before. The accd was not with me during that time. I cannot
say where he was then.

Sdy-
5.7.72.
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PW.11...... Shahabuddin Ahmed.

Iam A.S.L police. In December 1971 I was posted at Kotw-
ali P.S. On 20.22.71. Ireceived a written F.LR. from Nasir-
uddin of 29 Kaettuli, Dhaka and I filled in the from of the.F.L.R.
under my writing and signature. Normal work not being per-
formed then as there was no requisite staff and the control
was with Muktibahini.

XXed :

On 14.12.71 Mr. Taemuddin Abmed A.S.I was on duty at
the Kutwali P.S. From 6 P.M. 10 10 PM. There were 7 entries
in thg G.D. during that period. On 20.12.71 Iwas on duly
from 2P.M. to 10 P.M. I received the F.IR in question at
7-15 P.M. I did not know if Siddiq bazar Jamate-Islami office
was seized. The entry No. 1133 was recorded by Ahmed A.S.IL.
on receipt of a telephon message from A. Ahmed A.S.P.C.ILD.
The case was entrusted to Mr. Barek S.I. for investigation. Not
a fact that F.LLR. is ante dated. and was recorded after 22.12.71.

Sd/-
5.7.72

P.W. 12...... Mr. A.K.M. Shamsuddin.

I am Insp. C. I. D. Bangladesh at Dhaka. Itook up invsf-
igation of this case on 3. 2. 72. on the order of D. I. G.
Police, prior to that Mr. Abdul Barek was investigating
the case. He visited the P, O. on 20. 12. 71 in the evening. I
visited P. O. on 3. 2. 72 and I exd. the P. W. S. and
recorded their statements u/s 161 Cr.P.C. Iexd. P.W. Habibur
Rahman and Giasuddin on :22.2.72. I exd. Shahana Begum on
3.2.72.- Talso exd. The complti. .on that date.
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I heard from the complt. That some papers were recovered
from the house of the acecd. and those weze given to Mr. Jahlir
Raihan who was holding a privaie enquiry. I further heard
that he kept the papers in the Press. Club. I tried to recover
those papers twice but to no effect, as Jahir Raihan was missing
by that time and none could give any trace of those papz. I
ryayed for T.I. parade and accordingly T. I parade was held
on 9. 3.72. The aced. was under Jail custody from before I
took up the investigation. I [romally arrested him in conn-
ection with this case on 8. 2.72. I submitt;ed C. S. against
the accused u/s 364 B.P.C. and Act I (b) of Bangladesh
Collaborators Act 1972 on 20. 4. 72 after completion of my
investigation.

XXed :

Itook up investigation from Mr, Barek. He gave four C.
D. in this case. Last C.D.is dt. 31.12.71 by him. Idid
not see his Diary. I started investigation a fresh. . Mr. Barek is
still in service, The accd. Admitted to me that he was office
secy. of Jamarte Islami at a salary of Rs. 325/per month I also
got from his ptn. For Revolver lieence that he was secy.
of Jamte-Islami Party. Jamate-Islami office was at Siddigbazar.
I do not know if th> papers of Jamte-Islami ofhce was seized
by police and handed to D. D. ind. branch. On 24.12. 71
Idid not enquire aboui that I did pot examine S.I. Mr
Barek. I did not examine any named Kaliandar Kabir.
I did not enquire if Jahir Raihan made any statement to
my .predecessor. Ido not know the names of the members
of the comn. established by Mr. Jahir Raihan. Idid not
eqnuire about that., Iwas not introduced tothe Muktibaini
who searched the house of the aced. On 17.12. 71 by
the complal, (P. W.1) or by Mr. Jakarin (P. W.2)I
enquired but they could not give their names. Iheard from
the complt, that the accd. was arrested by the Mukties. I
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did not see the newsin paper. I saw the news in paper to
day for the first time. The accd. told me that he was taken to
camp by Muktibahini afther arrest. But he could not say to
what camp he was 1aken. I did not know Chotokatra, M.
Nasir did give me the name of Kaliandr Kabir. I visited the
house of the accd. but I did not enter into the inside of the
house. I did not prepare any case map. 1did not enquire if
Mr. Barek took any prelimnary step. Mr. Nasir did not fell me
that the light were switchec on. Jakaria {old me the miscreatns
released him and got down by the stair case catching Mr. Kai-
sar. Jakaria did not tell me that she switched on all the lights.
She said tha light was on in her ‘houe. ghe told me that Nasir
and her husband Jakaria {old her that they recognised one
miscreanits whose name was Abul Khaleque. P. W. Shahana
begum did not te]ll me that she had a scuffle with any miscreants
or that he could recognise a man who had beard and a mole
in his check, Not a fact that I did not ivestigate the case
thoroughly. '
Sd/
5.7.72

WAIFT: o (77 AT S0 &4 FFY @ XFNAT (WA (WA
S} WIAT ATFNA AUFIT (AIT AT6d LATE) AWM 13 383 I,
o fo T4 w1 are @’ @i faags _ o ww @
QITF WA | Sy Sorn wieta? fAuiy aun Y saoiA
A5 38 T wn o1 T wnfde wivm w3 e o

Spl. Tribunal Court No. V & Addl. Dist. & Sess.
Judge 4th Court, Dhaka.

Presen{ : Mr. F. Rahman.

Spl. Tri. Case No. 8/72.

Acquisition of accused u/s 242 Cr.P C.
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wirfa &, 3. 97, QTN AT €T QI AT, AT
wis Wiwgm A sEaAwd, 9.9 MRe, o gifgaa, @
giaat g »R sask wimatq oaw, wivEm, f3e0F @i wfeam
oA TRANE LT s~

ST oS3ay ¥ AR Ry A’ TS IEATNRF A4 e
ATl 3 feany e W@ @, winfa qsfe igAng
qR FALO AT FAT FANT 17 avneg afgANs I 93T
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FIAf ASIF € AT ST A @ A Fuet FfAAMNEA | wrALT
qrfd FeARb7 aFa e IV b) 3y (fo) i st et
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R AR ARSI MArA T4 AW L Tawldta ASim e
AT AT € ATA S TE T'n, FyaqId snfagiy afzala
Before SIICAACT TN FIAA AT 6 WHTH ATIH @ NIAFOI
uice fernd w3t 6@ 21309 Sdad I AT 8 % furAsaz um
Med sANASE MACHT  FAST AT KTAF A 3
HAeoNT A1 MTLFH), ITATAT CITA GIIY 1vAC IUTS 67wz
T gRCS TN AT BTRALM WRI SITNF LI FA 2R AT
aifam 2fdm (@R AMgIT ITA AN I @R CITLS
TS 37 N |

B33 IMT wefA aprem weoiafey cu8 41 e AkeM
TN FELACIA (ComId BIRFR) oty 534 ¥ AGAX 35 (W)
4171 tAe1eaF woay 3lam wiswa 3 TAwQ)

WRA &30 13 ?

B: wiis goxy sferzead facfat)
Read over and explained. He pleads not guilty
under both the charges.

Sd—F. Rahman
3.7. 72
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In the Court of special Tribural Judge (Court \jo V),
Dhaka.

Present : Mr. F. Rahman
" Special Tribunal Case No. 8 ol 1972

The state...... Vs. A. B. M. Abdul Khaleque

This is a case (HU/S. 364 B. P. C. read with Schedule Part
II and under article II (b) of Bangladesh Collaborators Special
Tribunal order 8 of 1972 and also (2)U/S. II (d) read with
schedule Part IV (b) of the said order.

The accusation against the accused is that the accused A.
B. M. Abdul Khaleque alias Abdul Khaleque was a member
of the the notorious Al-Badar and he was also a member and
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secretary of now defunct Jamat-e Islami Party ; that he directly
and indirectly ‘participated with, aided and supported the
pak Army in keeping Bangladesh under their illegal ccupation
by force and as such he is a collaborztor as defined under article
2 (b) of the said order :

That on 14.1271 he along with other members of his party
being armed with sten-gun, revolver etc. Inuniform entered
into the house of the victim Mr. Shahidullah kaiser, Editor
of the daily ‘“The Sangbad” by breaking the door in the
evening at about 6 or6 30 p.m. that defying the resistance
given by his wife and sister and pushing them aside dragged
down Mr. Shzhidullah Kaiser from his bed-room in the first floor
by force and took him away with intent to kill him and was
killed but his dead body, however, could not be traced out;
that the accused was recognised by the P. W. I Nasir Ahmed
and P.I W. 2 Jakaria Habib by face; that there was curfew
at that time and thatis why F. L R. could notbe lodged in
the night ; a telephon message was, however, given to the Kott
wali, P.S. by the P. W. L. but the police expressed inability
to take any immediate action as the police depaitment was
noi. functioning then properly ;- ithat the P. ws were very
much periurbed und worried as they had reason to beli-
ove that victim was kidnapped by tbe Badar Bahini to be killed
‘as they heard that they took many other intelectual in that
way and were killed at that time and they were woelully
busy in searching for the deadboy of the victim, the dead
body, however, could not be ftraced out inspite of their
best offoris alithough they found the dead bodies of many other
intellectuals at different places; thatis why there was delay
in loging the F.1.R; thatthe F.I. R. was lodged by Mr.
Nasir Ahmed (P. W.I), sister’s husband of Mr. Shahidullah
Kaiser on 20.12.71 and this case was started. The police
after investingation submitied chargesheet against the accused
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U/S 364 B.P.C. read with schedule Part II and aricle II (b)
of Bangladesb Collaborators Special Tribunal order, 1972 in
the Court of Special Tribunal establishment by the president’s
order No 8 of 1972 for the collaborators.

)
The accusation was read over and explained to the accused

by me and he pleaded not Guilty.

The defence case as could be ascertained form the cross-
examination of the pws is that is true that the accused Abdul
Khaleque was as a paid Secretary of now defunct Jamate
Islami party but he was not a collaborator with the Pak Army
and he was not a member of Badar Bahini; that he never
came to the house of Mr. Sahidullah Kaiser on14. 12. 71 or
at any time or he never kidnapped him in the evening of
14.12.71 or at any time for killing him or any other purpose ;
that he has been falsely entangled in this case on guess
as some members of Jamate Islami party might have colla.
borated wiih the Pak Army; that after arrest he was brought
to the house of the victim and the P. Ws. got the chanceto
see him ; that his photoes were published inthe daily news
papers after his arrest and the P. Ws saw his photoes in the
papers and by that the P. Ws. indenitfied him in the T.L
Parade; that the accused is innocent.

That plints to be decided are:-

1. Whether the accused A.B. M. Abdul Khaleque is a
collaborator as defined under Article II of Bagladesh Collabor-
ators Spchial Tribunal order No. 8 of 1972.

2. Whethr the accused kidnapped the victim Mr. Sahidu-
Ilah kaiserf or murder or knowing that he- would be killed
and thereby commiited an offence U/S 364 B. P. C. read with
Schedule Part II article II (b) of the said order 3. Whether
he did any act of collaboration as meniioned in Clause B of
article 2 which is not covered by schedule Paris I, I, III &
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IVA of the said order and there by committed an offence punish-
able under ariicle II (d) of the said order.

Findings :
Points 1 & 2

These two points are taken up togethers for the convenience
of discussion. ‘

The prosecution examind as many as 13 P.Ws to prove
their case. It is an admitted fact and: also proved by the
P.Ws that the victin Mr. Shahidullab Kiser was the Editor of
the daily news paper “The Sangbad” Dhaka and he was also
a renowned literator and he was active supporter of the libera-
tior movement. The P Ws I Nasir Ahmed, P.W.2 Jakaria
Habib, P.W. 7 Saifun Nahar, P.W. 8 Neela Jakaria and P.W. 9
Shahana Begum say on oath in a voice in details giving the
vivid picture of the incident that the accused along with 4/5
others in Badr Bahini uniform and armed with stengun, revol-
ver etc. entered into their house by breaking the door in the
evening of 14.12.71 at about 6-30 pm. They further say that
being terrified they switched on the light of the house although
there was black out in that area on that night. They further
add and say that the accused ( identfied in the dock ) along with
2 others entered inside their house; that the accused first
caught hold Jakaria Habib ( P.W.2 ) in the Ground-floor, then
they went up to the first floor with him and entered into the
bed-room of the victim Mr, Shahidullah Kaiser ; there this
accused asceriained the identify of the victim from him and
caught hold of him leaving the hand of Jakaria Habib that
he was dragged out and taken away along Jakaria Habib who
was left outside the house. These P.Ws further say that they
raised alarm and resisted the accused and the other miscreants

www.pathagar.com



8Y tr s Ao Trasgen

when they were dragging out the victim Mr. Shahidullah Kaiser
from the first floor and also when he was being taken out of
the house as they heard thet many intelleciuals and supporters
of libeation movement were iaken in this way and killed by
the Badar Behini ard collaboraiors of the Pak Army but they
were brushed aside by the miscreants by the handles of their
sten-gun. The P.W. 9 Shahana Begum Says that she fell down
on the stair-cces being pushed by a miscreant. She further says
on cheked voice, I would never forget his foce who dragged
and took zway my broiher”. The P.W.I Nasir Ahmed and
PW. 2 Jakeria Habib says that they could recognise the
accused by face. All these P.Ws are highly educaied, person
and comirg from very respeciable family. Thereis no sugges-
tion ever that they or any other PW. had ever any enmity or
grudge ezgairst this accused. Soitis difficult to believe that
he has been falsely entargle in this case by the P.Ws. The
PWs. 1 & 2 also proved that many intelleciuals like Dr.
Fazle Rabbi, Dr. Alim Chowdhury, PROF, Munir. Chowdhury
prof. Eazle Muhir and others were killed at that time by the
miscreants. They also say that they fourd the dead body of Dr.
Fazle Rabbi Dr. Alim Chowdhury in a trench of a brick field
at Raye Bazar in the morning of 17.12.71. It is argued by the
learned counsel for the defence that these PWs1, 2,7,8 and 9
are close relations and it is pointed out that the P.W. 1 is the
sister’s husband of the victim, P.W. 2 is his ful] brother, P.W. 7
is the wife of victime, P.W. 8 is the wife of his brother P.W. 2
and P.W. 9 are the sister of the victim. - But before discarding
their statement orly because they are relations we must consi-
der circumstances prevailing in the locality at that time.
Admitiedly there was curfew in the loculity at the time of
occurence. So we cannoi expect that the neighbours came to
P.O. 2t the iime of occurrence. Under that cricumstances
these P.W.s are most competent persons to be present and see
the occurence. Their statements carnot be discarded only
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because they are relations when they stood lengthy - corss-
examination and there is no material contradiction or incon-
sistency in there statements except some minor discrepancies
which are very natural. P.Ws. 1 and 2 say that they could
recognise the accused by face. Admitiedly the accused was’
residing at 47, Agamoshi lane in the same Mohalla, The P.W.4
Hafiz Md. Asrafuddin says that the accused used to say his
prayer in their Mohalla mosque. So it is quite najural that the
P.Ws. I & 2 might have seen the accused in the locality although
they have not talk with him. It is argued by the learned counsel
for the defence that the fact of recognising the accused by face
was not stated in the F.LR. and it was also rot disclose to other
outsiders. Iiis true that the fact of recognition by face was
rot staed in-the F.LR. in so many wards but these P.Ws. stated
in their depositions that they told it just after the occurrence
to their family members and it was fully corroborated by the
PWs. 7,8 and 9. I have already stated the circumstances
which caused delay in lodging the F.LR. so under that cricums-
tances this omission of stating the recognition by face in the
F.IR. can not be taken as a meterial discrepancy and according
to the law there is no necessity of discribing every particulars
of an occurence in the F.I.R. In my openion this omission itself
does not falsefy the statemeat of the P.Ws. as to the recogni--
tion of the accused by face. A T.l. parade was held in the
Criminal Court hajot by a 1lst class Magistrate Mr. Salim
ullah. He has examined as P.W. 10. He proved that the T.L.
parade was held according to the law and the accused was
clearly identified by the identifying witnesses. There is nothing
to show that ihere was any irregularity or fault in holding or
conducting the T.I. parade. Itwas, however suggested to the
identifying witnesses that the accused was iaken to their house
after arrest on 22.12.71 and they had the charce to see the
accused there. The witnesses flatly denied that and say that
the accused was not taken {o their house after arrest. The
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defence did not adduce any evidence to prove that the accused
was taken to there house alter arrest. So this suggestion has
no leg to stand. It was further suggested that the photos of
the accused was published in the news papers on 23.12.71 after
his arrest and in support of that a copy of the “purbodesh” dated
23.12.71 has been submitted by the defence Ext. B. It was
further suggested that the P.Ws. saw the photos of the acused
in the paper and by that they identified the acused in the
T.I. parade. The identifying witnesses P.Ws. 7, 8 and 9 frankly
admit that they usually read papers but they say that at that time
they were very much perturbed and wrried for the loss of Mr.
Shahidullah Kaiser their nearest relation and they were not in
amode to see any paper for some time after the occurrence
and they did not see the phoito of the accused in any paper.
In view of prevailing circumstances I find no reason to dis-
believe them. It is poinied -out to me by the learned counsel
for the defence that the identifying witnesses differed in
giving the dress of the accused at "the time of T. I. Parade.
I think that it is not very much tell upon the merit of
the case when the identification of the accused has been
proved in the T. I. parade. Besides, these direct evidences we
have also got convincing circumantial evidences which also go
far to prove the prosecution case. The P. W.4 Hafiz Md.
Asrafuddin, Imam of the Kayettully mosque says on oath that
in the evening on 14. 12. 71 after ‘Ashar’ prayer the accused
Abdul Khaleque enquired from him if Sahidullah Kaiser
victim was residing at his house then on the very day Shahi-
dullah Kaiser was kidnapped in the evening at about 6-30 P. M,
There is no suggestion that the accused had any reason of
- enquring about the victim and I have no reason 1o disbeclieve
the P. W. 4 when there is no suggestion even that they had any
enmity or grudge. against the acused. The P. W. 3 a preity old
man of about 70 says on oath that the accused Abdul Khaleque
was residing at his house No. 47, Agamoshi lans —for some
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time. He further says that he had a revolver and he used to
walk freely in the outside even at the curfew time. He fur-
ther says the previous night of the surreneder the aceused
came 10 his house at about 9-30 P.M though there was
curfew and asked him 1o open he door but as he delayed in
opehing the door as there was curfew, the accused pointed
a pistol at his belly afier entering into the house. I have
notning to disbelieve his statement, but the question ishow
the accused o travel freely during the curfew hours unless
had some collaboration with the Pak Army when they were
in Control of the country. This clearly proves that the accu-
sed is a collaborator. Further we find that a revolver licence
was issued {0 him by the Army on 13. 7. 71 under No.
1K/3650. The licence Register has been submitted before
the court which clearly proved that the petition dated 2/7/71
filed by the petitioner for the revolver has also been
submitted in the Court ( Ext. 4) in original where in it has
been stated by the accused himself that he is a pro-Pakistani.
The arms licence Register Ext. 20 of the Dhaka Collecto-
rate also shows the accused purchased a nonprohibited bore
revolver No. 5081, Pak. made on 29. 10. 71. These facts
also prove that the accused was a collaborator with the Pak.
Army.

In view of the facts, circumstances and evidence discussed
above I have good reasons to believe that Mr. Shahidullah Kaiser
was kidnapped by accused Abdull Khaleque and other miscr-
eats in order that he may be murdered or may so disposed of
as to be put in dznger of beirg murdered and I find that thesee
two poinis have (1 & 2) been proved to the hilt beyord any
reasonable doubt. I therefore, find that he accused is guilty
U/S 364 B. P. C. read with Clause B of article II and Schedule
Pari II of Bangladesh Collaborators Specioal Tribunal order
No. 8of 1972,

g—
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Poirt No. 3.

There is no evidence that the accused did any act which is
mentioned in Clause B of Arlicle 2 of the President’s order
No. 8 of 1972 but not ‘cover by any item under any of the
parts of the Schedul to the said order i. e. in other words
prosecution failed to prove the accusation under clause D of
Article II read with Part IV (b) of the said order. I therefore
find him not guilty under Clause D of Article II read with
part IV (b) of the Bangladesh Collaborators Special Tribunal
ordbr No. 1972. Hence. '

Ordered -

That the accused be found gulty U/S 364 B.P.C. read
with Clause B of Article Il and schedule Part II of Bangladesh
Collaborators special Tribunal order No. 8 of 1972 and. be con-
victed and sentenced to suffer rigorous imprisonment for 7
( seven ) years and also to pay a fine of Taka 10.000 ( Take

ten thousand ) and indefault to suffer R. I. for ( one ) year which
would run consequetivly.

Dictated & coorrected by me.

Sd/-F. Rahman Sd/F. Rahman,
Spl..Tribunal Judge. 17.7. 72
17. 7. 72 Special Tribunal Judge.

Court No. V. Dhaka.
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Duplicate for service.
NO. CR.

' HIGH COURT OF BANGLADESH
( CRIMINAL REVISIONAL JURISDICTION )
Dated Dacca, the 1972.

Criminal Revision No. 220 of 1972
The Supgrintendent and Remembrancer of Legal Affairs, Govt.

of Bangladesh, Dhaka Petitioner
-Versue-
A.B.M. Abdul Khalque Oppsite party.
To »
A.B.M. Abdul Khaleque Opposit party

Notice is hereby given o you that an application suported by
an affidavit ( Copy where of with the Conrt’s order there on is
enclosed ) presented to this Court on behalf of above named peti-
tioner, will be heard and disposed of by the Court on the 14-12-
1972, or as soon thereafier as the business of the Court will
permit, and you are hereby informed that you may appear by an
Advocate of this Court on the above mentioned date and show
cause why it should not be granted. '

By order of the High Court.
Sd/-Tllegible:
Second Assistant Registrar.

IN TAE HIGH COURT OF BANGLADESH
CRIMINAL REVISIONAL JURISDICTION

The 15th November, 1972
Present :
Mz, Justice Ahsanuddin Choudhury.
and
Mr. Justice B.B. Chowdhury.
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Criminal Revision No. 220 of 1972.

The Superintendent and Remembrance of legal Affairs, Govt.

of Bangladesh, Dhaka ... ... Petitioner.
-Versus-

A.B.M. Abdul Khaleque ......... Accd. Opposite party.

Mr. A-T.M: Masud, Deputy Attorney Genenral—for petitioner.
ORDER

Let the records be sent for and a rule issue calling upon the
Deputy Commissioner, Dhaka and the accused opposite party
1o show cause why the sentence passed by Mr. F. Rahman,
Special Tribunal Judge, Special Tribunal No. 5, Dhaka in
Special Tribunal case No. 8 of 1972 should not be enhanced or
such other or further order or orders passed as to this Court
may think fit and proper.

True copy Ahsanuddin Choudhury,
Superintendent. B.H. Choudhury.
District—Dhaka
IN THE HIGH COURT OF BANGLADESH
( CRIMINAL REVISIONAL JURISDICTION )
Criminal Revision No. 220 of 1972.

In the matter of an applicaiion for enhancement of sentence
under section 435 and 439 of the Code of Criminal Procedure
read with Article 16 colause (5) of Bangladesh Collaborators
( Special Tribunals ) ( Third Amendments ) order 1972.

And in the matter of the .Superintendent and Remembrance
Legal Affairs, Government of Bangladesh Dhaka...... Petitioner.

~Versus-
A.B.M. Abdul Khaleque son of Mvi Abdul Majid Majumder
of village Dhadda, P.S. Hajigaj, District Comilla and of 47,
Agamasi Lane, P.S. Kotwali, Dhaxa. ACCD. Opposite party
{ in Jail)
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"And in the matte: of an order dated 17-7-72 passed by Mr.
F. Rahman, special Tribunal Judge, Special Tribunal No. 5,
Dhaka sentencing the accused opposite party to seven years
rigorous imprisonment and a fire of Taka 10,000/00 and in
default to suffer R.I. for 1 year for charges under Section 364
B.P.C. read with clause (6) of Article 11 and Schedule Part 11
of the Bangladesh Collaborators ( Special Tribunal ) order 1972
in Special Tribunal Case No. 8 of 1972.

To

Mr. Justice Abu Sadat Mohammad Sayem, the Chief Justice
and his companion 6f the said Hon’ble Court.
The humble petition of the petitioner’ sabove-named.

Most Respectfully Seweth : -

1. That the accused opposite party was a member of the noto-
rious Al-Badar Bahini and a member and Secretary of defunct
Jamat-e-Islami party. He directly and indirecty aided and
supporied the Pak. Armyin keeping Bangladesh under their
illegal occupation by force and as such he is a collaborator
under the Presidents order No. 8 of 1972.

2. That on 14-12-71 he along with other members of his
party being armed with sten-gun-Revolver etc. entered into
the house of Mr. Shahidullah Kaiser, editor of the daily “The
Sangbad” by breaking upon the door in the evening at about
6-30 P.M. They dragged down Mr. Shahidullah kaiser from
his bed-room in the firsi floor and took him away with intent
to kill him and he was subsequently killed. The accused
Khaleque was recognise by the inmates of the house.

3. That the police after investigation submitted charge sheet
against the accused under section 364 B.P.C. read with Arti-
cle 11 clause (B) Schedule Part 11 of the Collaborators order
1972 in the Court of the Special Tribunal.
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4. That the accusation was read over and explained to the
acused who pleaded not guilty:

5. That the defence as could be ascertained from the cross-
examination was that the accused was a paid Secrelary of
defunct Jamat-e- Islami Party but he was not a member of Badar-
Bahini. He never came (o the house of Sahidullah Kaiser on
14-12-71 or at ary time for killing him. He has been falsely
entangled in this case on guess, as some members of Jamat-e-
Islami Party collaborated with the Pak. Army. After his arrest
he was brought to the house of Mr. Shahidullah Kaiser and
the P. Ws got the chance to see him and his photos were
published in the daily news papers and this enabled the
P.Ws. to identify him in the T.I. parade.. The accused was
innocent.

6. That the prosecution examined as many as 13 witneses 10
prove the case and the defence examined none.

7. That on the facts and circumstances of the case and the
evidence on record the Special Tribunal was pleased to find
the sccsaed guilty under section 364 B.P.C. read with clause B
of Article 11 and Schedule part 11 of the Bangladesh Colla-
borators ( Special Tribunal ) order 1972 and convicted and
sentenced him by it’s order dated 17-7-72 to suffer rigorous
imprisonment for seven years and also to pay a fine of Taka
10,000/00 and in default to suffer R.1. for one year which would
run conseculively. The Tribunal was, however, pleased to find
him not guilty under clause (d) of Article 11 read with part IV
(B) of the said order.

8. That section 364 B.P.C. was originally in part 11 of the
Schedule of the Banglades Collaborators order 1972 and
the maximuwm punishment provided by Article 11 clause

(D) of the said order wasfor a term not exceeding ten years
with fine.
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9. That on 29-8-72 .the Bangladesh collaborators (Special Tri-
bnal ) Order 1972 was amended and the offence under section
364 of B.P.C. was brought under Part1 (a) of the Schedule to
the said order which provided for punishmeni of death or trans-
portation for life with fine.

10. That the amendement also provides that the Govern-
ment may apply to the High Court for revision of sentence

of any person convicted before commencement of this amende-
ment in the said order.

11. That it is respectfully submitted that the conviction and
sentence passed by the learned Special Tribunal No. 5, Dhaka,
in Special Tribunal No. 8 of 1972 by its order dated 17-7-72
is not in accordance with the provisions of the 3rd amendment
of the Bangladesh collaborators ( Special Tribunal ) Order 1972.

12. That being dissatisfied with the above order passed by the
learned Special Tribunal the petitioner above named begs
move your Lordships on the following amongs{ other :—

GROUNDS

1. For that having found the accused opposite party wasa
collaborator of Pakistan Army, the learned Tribunal earred in
law in not finding him guilty under clause (d) of Article 11
read with part IV (b) of the Bangladesh collaborators ( Special
Tribunal ) Order 1972 and this has resulted in miscarrige of
justice. ) )
11. For that having found that the accused was armed with
revolver when he entared into the house of Mr, Shahidullah
Kaiser along with 4/5 others in Al-Badar uniform and having
found that he was a collaborator of Pak Army, the learned
"Tribunal earred inJaw in finding that there is no evidence that
the accused did any-act which is mentioned in clause (b) of Arti-
cle 2 of the President’s order No. 8 of 1972.
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111. For that in viéw of the third amendment in the Bangladesh
Collaborators ( Special Tribunal ) Ordar 1972, it is necessary to
revise the conviction and sentence passed against the accused
and also to pass a legal sentence of enhancement on him as per
provisions of the 3rd Amendment in the said order.

1V. For that at any rate, the sentence is 100 lenient.

Therefore the petitioner humbly prays that your Lordships
would graciously be pleased 1o call for the records of the case
and issue a rule upon the ( accused opposite party to show cause

" why his sentence passed in special Tribunal case No. 8 of 1972
by Mr. F. Raman, Special Tribunal Judge, Tribunal No. 5
Dhaka dated 17-7-72 be rot enhanced ) in accordace with the
provisions of law and on perusal of records and after hearing the
parties advocates make the rule absolute and or pass such other
or further order or orders as 10 your lordships may seem fit and
proper.

And for this act of kindess your petitioner, as in duty bound
shall ever pray.

I Certify that the facts stated in the petition are all matters
of record, Hence no atlidavit is necessary,

A. Hasjb,
Advocate.
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IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
Criminal Appellate Jurisdiction
The 29th April, 1976

PRESENT :
Mr. Justice Badrul Haider Chowdhury
and .
Mr. Justice Siddique Ahmed Chowdhury
CRIMINAL AFPEAL NO. 65 of 1972.

A.B.M. Ahdul Khaleque @ Abdul Khaleque ............ Appellant
-versus-

The State ... ... ... ... ... ... ... ... For the Respondent

Mr. Mwzibur Rahman ... ... ... ... For the Appellant,

Mr, Abdul Aziz ... ... ... ... ... ... For the State.
ORDER

‘We direct that the accused-Appellant named A.B.M. Abdul
Khaleque alias Abdul Khaleque be at once released if not
wanied in any other connection and be informed that his appeal
has been allowed and he has been acquiited.

Badrul Haider Chowdhury.
Judgment follows,— Siddique Ahmed Chowdhury.

IN THE SUPREME COURT OF BANGLADESH :
HIGH COURT DIVISION.,
CRIMINAL APPELLATE/REVISIONAL JURISDICTION
The 29th April, 1976.
PRESENT :
Mr. Justice Badrul Haider Chowdhury.
and
M. Justice Siddique Ahmed Chowdhury.
CRIMINAL APPEAL NO. 65 OF 1972 WITH REV. 220
OF 1972.
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1. A.B.M. Abdul Khaleque @ Abdul Khaleque ...... Appellant.

-Versus-
1. TheState ... ... ... ... .. ... Respondent.
Mr. Mu]1bur Rahman
Mr. Abdul Wadud Khan
and
Mr. Saad Ahmed ... ... ... ... For appellant.
Mr, Abdul Aziz ... ... ... ... .. For the State.

Heard on 22nd, 23rd & 24th March, 1976.
Judgmert on 29th April. 1976,

BADRUL HAIDER CHOWDHURY, ] :

This appeal is directed against the order of conviction
under section 364 B.P.C. read with clause B of Article Il and
Schedule part II of president’s Order No. 8 of 1972, sentencing
the appellant for rigorous imprisonment for 7 years and a fine

of 7aka 10,000/-in defult R. I for one year which will ruu conse-
quetively.

The prosecutuion case was that on the 14th December, 1971
at about 6 or 6-30 p.m. during the curfew hours the accused
appeliant along with other members of his party armed with
stengun revolver etc. kidnapped Mr. Shahidullah Kaiser from
his residence with intent to kill him and since then Mr. Shahi-
dullah Kaiser could not be traced out. The appellant was
the Secretary of Jamat-e-Islami party and member of Al-Badar
Bahini and he aided and supported the Pakistan Army and
thus became collaborctor within the meaning of P.O. 8/72:
The F. I. R. was lodged on 20.12.71. The Police after investi-
gation submitited charge-sheet against the accused under section
364 B.P.C. read with P.O. 8 of 1972.

b!_—
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The defence base is that accused ‘Abdul Khaleqe was a
member of the Jamat-e-Islami party and also a Secretary but
‘he was neither a callaborator nor a member of Badar Bahini.
Further he never kidnapped Shahidullah Kaiser and he has
been falsely entangled in this case purely onthe guess that
some members of Jamat e Islami party was responsible for
kidnapping. The defence challenged his identification on the
ground that immediately after his arrest he was brought to
the house of Mr. Shahidullah Kaiser and the withesses had
the opportunity of seeing him and his photo was published
in the daily newspaper after his arrcst.

The prosecution case was given by P. W.I. Nasir Ahmed

who stated that he was the brother-in-law ( Sister's husband )
of Shahidullah Kaiser. Mr. Kaiser was a supporter of libera-
tion Movement. On the date of occurence 7 or 8 persons
entered into the house at 29, Kayittuli, Dhaka, and they had
gun_ revolver, rifle in their hands. These people were in ash-
coloured uniform and the witness stated that he could recog-
nise them 10 be member of Al-Badar party. Though there was
black out the witness switch on the lights of their house and
4 persons entered into the room of Shahidullah Kaiser and
dragged him out from bed and took him with them by force.
Withnesses further stated, wife and children of Shahidullah
Kaiser were brushed aside by the handle of the stengun when
they wanted to resist. He further stated that ithey were appre-
hensive that Shahidullah Kaiser would be killed as by that
time word got round that intelligentia were being taken away and
killed. The witness further stated that they looked for Shahi-
dullah Kaiser and they found the dead body of persons like
Fazle Rabbi, Allern Choudhury, prof. F. Rahman but could
not see the dead body of Shahidullah Kaiser. The witness fur-
ther stated that Mr. Zakaria was with him and the wife of
Shahidullah Kaiser, his own wife, Zakaria and Zakaria’s wife
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were all present when Shahidullah Kaiser was Kidnapped from
the house. He stated he could recognise by face and Zakaria
told him that he also recognised ore men by face. That at
about 8 P.M. he tried to contact his relatin and the thana also,
but no help came either from thana or from any other quarter’
as there was curfew and the adminstration itself was at dead
end. He further stated that after liberation on 16th December,
1971 they again searched for Shahidnllah Kaiser and in course
of doing so they heard from the Imam of Kayetiuli Mosque
that accused Abdul Khaleqe enquired about Shahidullah Kaiser
from himon14.1272. Imam f{urther stated to him that Abdul
Khaleque was a member and worker of Jamat-e-Islami and was
also a member of Al-Badar. The witness further stated that he
and Zakaria and others visited the house of Abdul Khaleque
but he was found absent. The owner of the house Habibur
Rahman P.W. told them that Khaleque left the house on
16.12.71. They got the key from the house owner and found
many papers and files which showed correspondence between
Jamat-e-Islami and Pak army. The wiiness then stated that
they got the trace of some of the relations of Abdul khaleque
and looked for him with the Mukti Bahini. He further stated
that owner of the house Habibur Rahman told him that Khaleque
haq a revolver and on 15.12.71 when Habibur Rahman delayed
in opening door Abdul Khaleque pointed his pistol on his person.
The witness than stated that they searched for Abdul Khaleque
on 22.12.71 atthe house of his Bhairabhai; they found him
there and immediatly recognised that Abdul Khaleque was
one of the persons who kidnapped Shahidullah Kaiser. The
vileness stated that he identified him and he was arrested and
boarded in a car. On the admission of Abdul Khaleque Mukti
Bahini recovered revolver with 44 arms and ammunition. He
stated that they lodged the F.LLR, on 20.12.71 Mr. Zahir Raihan,
younger brother of Shahidullah Kaiser conducted a private en-
quiry. He stated that the papers which were fround in the
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premises of Abdul Khaleque were given to Mr. Zahir Raihan.
The witness further stated that Mr. Raihan was also missing
from Mirpur since 30.1.72. In cross examination he admitted
that he did inform the police over phone that he recognised
"one man by face. Hestated that the house is situated ina
thickly populated area and in the afiernoon of 16th December,
when the neighbours came to their house he narrated the occu-
rence to them and also told them that ‘they could recognise
one person by face. He stated- tkal Imam was the first man
who infromed them about the existence of Abdul Khaleque
who was a man of Jamat-e-Jslami He stated that one Major
Haider searched the house of Khaleque. He stated that on
22.12 71 he first realised that accused was one of these persons
who kicnapped Shahidullahv Kaiser.

P.W.2 Zakaria stated that Shahidullah Kaiser was his elder
brother. He stuied that 4 or 5 persons entered the house by
bre ¢kirg the door and these accusecs were armed with stergun
and one of them caught hold of his hand. He notice their
unifrom of clay colour which he knew to be the uniform of
Albadar. These persons then took him to last floor and entered
into the room of Shahidullah Kaiser and he was caught by the
same’ persons who caught the witness. That persons {irst
irquired about the identity of Shahidullah Kaiser to the ground
floor. He stated that his younger sister Shahana and his wife
Saifun nahar raised alarm, as they were apprehensive that Shahi-
dullah Kaiser was being taken to be killed. P.W.2 furter
stated that the man who caught his hand appeared to be known.
He stat.d that they could not come out till afternoon, 16th
December, 1971 as there was curfew in that area and on the
17th December Imam of the mosque - Hafiz Md. Ashraf came to
their house at zbout 8-30 or 9-00 a.m. and told that a man of
Jamat-e-Islami enquired from him as-to where-about of Shahi-
dullah Kaiser. Then they went to visit the house of this man
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of Jamat-e-Islami at 47, Aghamachi Lane. The owner of the
house came out and the room was underlock and key. The
onwer opened the room and they noticed there were certain
files and papers which revaled that Abdul Khaleque was the
Secretary of the Jamat-e-Islami Pariy. The witness than stated
that they searched for this man and on 22.12.71 this man was
found at Malibagh and at first sight he could recognised the
accusd to he the man who was responsible for kidnapping
Shahidullah Kaiser and ihis was the same man who caught him
as well. He stated this accused was taken away by the Mukti
Bahini. He further stated that they tried to trace Shahidullah
Kaiser and at Ra§er Bazar they found some other dead bodies
but not of Shahidullah Kaiser. In cross examinetion he stated
that the accused was taken by the Muktibahini from Malibagh
and he was not brought to his house at Agamachi Lane. The
Mnkti Bahini accompanied when the accused was captured at
Malibagh. They went {0 Malibagh on gelting a clue from the
address of Not Book of the accused. The papers and note book
were given to Zahir Raihan who is also missing. He could
not say as to what has happened about this papers. He stated
that he told the 1.0. that the accused caught his hand and both
Shahidullah Kaiser and himself were dragged down from the
upstair. He stated that he first knew from Imam that an Al-
Badar living in the ‘para’ and that man was Abdul Khaleque.
On geitings this information their suspiciton became deeper.
He stated that he did not take part in T.1. Parade. Though he
read newspaper he did not see the news of the arrest of the
accused which was published with photo,

P.W.3 Habibur Rahman the owner of 47, Agamachi Lane
stated that accused Abdul Khaleque was living in his house
astenant. Family of Abdul Khaleque was shifted 15/20 days
before the surrender and he himself left on the 15th night.
On the previous night of the surrender the accused came to
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the house at 9-30 p.m. and asked him to open the door and as
he was late in opening of the door the accused pointed a pistol
at his belly. He stated that accused was in the habit of going
out during the curfew hours. P.W.4 Imam of Kayeltly Mosque
stated 1hat on 14.12.71 after Asar prayer the accused enquired
from him if Shahidullah Kaiser was residing at his house and
he replied he did not know. On 1hé 17th he came to the house
of Shahidullah Kaiser on hearing that he was taken away on the
14th and he informed P.WI. and 2 that accused made query as
to the where aboui of Shahidullah Kaiser. In cross examination
he stated that he heard that Shahidullah Kaiser. was taken
away and as there was curfew he could not came to the house
of Shahidullah Kaiser and also he could not come on 16thas
he was otherwise busy. He stated that he last saw the accused
on 16th December at Asar prayer time. He stated that the
query did not raise any suspicion in his' mind. He stated
PW. 1 & 2 told him that Al-Badar and Razakar took away
Shahidullah Kaiser. He stated that accused was the Secretary
of Jamat-e-Jslami and used to-say his prayer in the Mosque.

P.W. 5 Giashuddin a resident of the locality stated that
Abdul Khaleque resided in this house {or about four or five
months. He last saw him at about 7-30 p.m. on the 16th Decem-
ber. He stated that Abdul Khaleque was a member of Jamat-e-
Islami Party and his office was at Siddique Bazar. In cross-
examinaiion he stated that Mukti Bahini recovered a revolver
fromn the premises.

P.W. 6 Fazlur Rahman Bhuiya proved the licence that were
issued on 13.7.71 for revolver to accused Abdul Khaleque. It
is stated "that this was recommended by a Major Staff Officer
and the licencing power of D.C. was then taken away by the
-army. He proved the licence 1egister ext. 2 which shows that
Abdul Khaleque purchased a revolver 5081 from Bushel, Karachi
on 29.10.71.
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P.W. 7 Saifun Nahar, wife of Shahidullsh Kaiser stated
that on 14th December 1971 at obout 6 30 p.m. some Al-Badar
persons forcibly entered into their house with stengun and
revolver. She switched on all the lights though there was
black out inthe area. She was afraid because she heard that
Al-Badar was killing the intelligentia who was supporting the
liberation movement. Her husband was the active supporter
of the movemeni. She stated that Al-Badar persons came up-
stairs with his debor Zakaria and entered into the room of
husband and asked his name and when they were sure he was
Shahidullah Kaiser they caught him znd dragged him down.
She stated that they raised alarm and attempted to resist but
they were brushed aside. Both Shahidullah Kaiser and Zakaria
were taken outside, she requested them not to kill her husband
and debor. She did not go downstair and did not know what
had happened there. She siated that subsequently P.W. 1 and 2
told her that they could recognise one person by face. She
stated that. she beleved that her husband were killed along
with other intelligentia. She attented T.l. Parad and could
identify the accused who entered into her house on 14th. In
cross examination she stated that on the very night PW.1
and 2 told her that they couid recognise one of them by face,
and this was repeated also later., She stated that she did not
read news paper in those days as her mental condition was
nof normal. She was questioned by the accused himself as to
whether was it not a fact that accused was taken 10 her house
after his arrest on 22.12.71 and detained there for about 3
hours and she asked him about the where about of her husband.
‘The witness denied the sdggestion and stated thai she did not
see the accused before T.I. Parade.

P.W. 8 Neela Zakaria, wife of P.W. 2, stated that they lived

in the ground floor and Shahidullah kaiser used to live in the
first floor. On 14th5 or 6 Al-Badar men forcibly entered
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into their house. She and her husband were standing at the
door of the ground floor, She became terrified and switched
on the lights although there wasblack out. She stated that
one of the persons caught the hand of P.W. Zakaria and took
him 1o the another room of the ground floor and then to the
upstair, She stated that he could hear alarm from the upstair
and the men who caught her husband also caught Shahidullah
Kaiser and dragged them down. She enquired as to where
being taken away but these persons did not reply. She stated
that both of them were taken outside the house but after some
time her hustand came back and he tod them that Shahidullah
Kaiser was taken away. She stated that her husband, Zakaria
and Naser told them that they knew one man by face. -She
attended T.I. Parade and identified the accused. This witness
also stated that she did not read newspaper on those days nor
she knew whether arrest of the accused were published in the
newspaper with his photograph. She denied the suggestion
that her husband had t0ld her that the accused would have chadar
hanging from neck in the T.I. Parade.

P.W.9 Shahana Begum stated that Shahidullah was her
brother. She narrated asto how kidnapped. She stated that
she could indentify the accused in the T.I. Parade and she
mentioned that ske could never forget the face of the persons
who kidnapped her brother. Incross examination she stated
that she did not remember asto what she told o 1.O. but she
noticed that the accused had a mole on his check. She stated
that she told the I.O. that Zakaria Nasir told her that they
recognised one of them as Abdul Khaleque. She notice a photo
in the newspaper Ext. A she stated that she could find a
photo in the newspaper showirg that the accused was photo-
graphed at Chotakatra M ukti-Bahini Camp.

F.W.10 Mr. Salimuddin held the T.I Parade on 9.3.72.
He stated that all the 3 witnesses P. Ws. 7. 8and 9 identyfied
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the accused Abdnl Khaleq P. W. 11 Shahabuddin stated that

he received a written I R. on 20.12.71 and further stated
that normal work couM not be performed and at that time it
was ‘under the control of the Mukti Bahini. P.W. 12 investi-
gated the case. He took up investigation on 3.2.72 and exa-
mined the witnesses. He heard that Zahir Raihan was in
possession of certain papers but nobody could give any trace
of this man. He formaly arrested the accused on 8.3.72 in
connection with this case and submitied charge sheet on
20.4.72. In cross examination he stated that he was not intro-
duced to the Mukti Bahini who searched the house of the
accused. He heard from the complainant that accused were
arrested by the ‘Muktees’. The accused himself told him that
.was taken Mukti camp after his arrest but he could not say as
to which camp wasit. He stated that Sahana Begum did not
told him that she had recognised a man who had a mole in his
<check. P.W. 13 Abdul Barek stated that he investigated

the case in the begining and there after this case was taken by
€C.LD. for investigation. In cross examination he stated that
-on 31st December, 1971 complainant informed him over phone
that the accnsed was arrested by the Mukii Bahini and he was
handed over tothe Jail Authority. He. did not submit any
report to S.D.O. showing him arrested in connection with this
case nor did he meet the accused in jail. On 10 January.
1972 he enquired from the_ complainant it the dead body of
Skahidulleh could be traced out. He stated that he had no
knowledge about P.W. Hafez Ashrafuddin. He stated that he
atiended the Thana on 20th, 21 and 22nd December, 1971-

These are all the evidence that were adduced by the prose-
-cution in aupport of its case.

The appelant has challenged this conviction. Mr, Muzibur
Rahman the learned Advocate. appearing for the appellant has
argued that the trial court was swayed by the impression Elmt
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the appellant was a member of the Baddar Bahini although there
is no such evidence. Having formed such opinion, it was
argued, the trial court was guided by the factor that the accused
used 1o travel freely during the curfuw hours and as such it
concluded that the accused was a collaborator. Next the
learned Advocate argued that having formed this opinion that
the accusetl was a member of the Badar Bahini and a colla-
borator he obtained a licence for a revolver and he actually
purchased a revolver on 22.10.71 has conclusively porved that
the appellant was a collaborator of the Pakistan Army. The
trial court, it was argued then relied on the evidence of P.Ws.
7, 8 and 9 who identified the accused in the T. I.Parade. The
trial court then considered the evidence of P. W. 4 Hafiz Md.
Ashraf that accused query about Shahidullah Kaiser, the trial
court concluded that the accused was one of those persons who
kidnapped Shahidullah Kaiser. Mr. Muzibur Rahman, the
learned Advocate, strenuously argued each of the individual
item of evidence could be explained away without having any
connection with each other and the reasons that found favour
with the trial court in coming 1o the conclusion that the accused
was one of those kidnappers was erroneous. The learned Ad-
vocate argued that P.W.4 Hafiz Md. Ashrafuddin ‘did not say
that the accused was a member of Badar Bahini. We have
considered the evidence of P.W. 4 and it is found that witness.
did not say that the accused was a member of Badar Bahini.
In the F.LR. that wags lodged on 20th December, it is mentioned
that the accused was a member- of the Badar Bahini. This.
F.L.R. was lodged before the arrest of the accused. We have
scrutinised the evidence of the prosecution’ witnesses and we
have not come acrose any evidence of the prosecution witne-
sses and we have not come across any evidence that the
accused was a member of Badar Bahini. It is true that the
accused was a member of Jamat-e-Islami party and that has
not been denied. It is true that the accused obtained a
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licence of revolver and in fact did purchase a revolver in
August, 1971, The trial court found that the prosecution
failed to establish any case under Article 11 {b) of Party IV
of P.O. 8 and that the prosecution faild to establish that the
acused did any act of collaboration within the meaning of article
2 (b) of P.O. 8. Inthat view of the matter the possession of
revolver by appellant lossess its importance. Now the ques-
tion is whether the accused was one of the miscreant who
kinapped Shahidullah Kaiser on 14.12.72. The evidence on
this point is those of P.Ws. 1,2 7, 8 and 9 P.W.1 Nasir
lodged the F.I.LR on 20.12.21 infbrming that some members
of Badar Bahini had kidnapped Shahidullah Kaiser and then
it is mentioned that particulars of one M.A. Khaleq was Teco-
vered from the local people and he used to lived at 47, Aga-
mashi Lane. Then the FI.R says. He lifted. Shahidullah
Kaiser. He is a wholetime worker and leader of Jamat-e-
Islami and Bada:x Bahini.” Mr. Mujibur Rahman streneuosly
challenged this F.LLR. No. evidence was led that any of the
witnesses of the locality have stated that Abdul Khaleque
kidnapped Shahidullah Kaiser. The only evidence is P.W. 4
Imam of the Mosque who stated that he made a query on the
14th as to whether Shahidullah Kaiser resides in the house.
The learned Advocate argued-that if that the culprit was
watching the movement of Shahidullah Kaiser then it istoo
much to expect because the wiiness say that such query did
not arise any suspicio;x in’his mind. The evidence is that the
appellant used to reside in the same locality in the last 2/3
years and he used to reside in 47, Agamasi Lane for 4/5 months.
It isa thickly populated area and the house of Shahidullah
Kaiser is intervened by 2 or 3 house from the mosque to the
west of the house of accused is to the south of mosque inferve-
ned by 4/5 houses. The evidence of Imam that accused used
to offer his prayer in the mosque. Hene it is argued that the
oﬁportunity of seeing each other in such locality is heavey.

e
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Mr, Mujibur Rahman argued that this query by appellant

should be taken in that light when the situation was abnor-
mal and such query is expected from the neighbour specially
in view of the fact that Shahidullah Kaiser was a renowned
intelligentia. Then the learned Advocate pointed out that after

receiving this information on the 17th from the Imam P.Ws. 1

and 2 rushed to the house of appellant and there they could not
find him and P.W.3 Habibur Raman told them that accused left
the house on the previous night of Surrender, that the accused left
the house on previous night of surrender as stated by P.W. 3 is
inconsistent with the statement of P.W.4 that he saw the accused
in the afternoon on they day of surrender on 15.12.71 on the road
and the same was deposed by P.W. Giasuddin that he saw the
accused at 7-30 P.M. on 16.12.71 at the point of metting of the

main road. The eveidence is that his family was shifted 15/20
days before this surrender. Absence of the accused from his.
premises can therefore be not taken as a circumstances causing
this suspicion into his movement. Then the witness could not
find him in the premises and found certain papers which revea-
led that he was a member of the Jamat-e-Islami party and

certain correspondences with Pak Army was found but what
those correspondences were is not known because nothing was
given in evidence and the I.O. stated that he tried to trace those
documenis but he was told that those papers were with Mr.

Zahir Raihan who himself could not be, ttaced. Therefore no

openion can be formed this way or other that certain corres-

pondences with Pakistan Military was found in the premises of
the accused. The accused did not-deny that he was a Secretary
of Jamat-e-Islami Mr. Mujibur Rhaman argued that by itself
could not be taken as a proff of his guilty. When the prosecution
winesses could not find the accused in his premises the evidence
is that they started looking for him taking address of his
relation with the help of Mukti Bahini. Eventually P.W.I stated
that they found him at Malibag in the house of his bhaira
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bhai and the moment he saw him he recognised the accused
as one of those persons who kidnapped Shahidullah Kaiser
from his house P.W. stated that he identified him and the
accused wes arrested and borded in a car. It was unfortunate
that no evidence was given as to before whome P.W. 1 identi-
fied the appelant Abdul Khaleque. No member of Mukti
Bahini who was with him was examined and therefore the
evidence that he identified him the moment he saw remains
uncorroborated by any independent wiftness. It is true that
P.W. 2 Zakaria Habib said the same thing that a first sight
he could recognise the accused io be the man who caught him
and his brother Shahidullsh Kaiser. The questions is whether
P.W. 1 corraborates P,W. 2 as to the piece of the evidence.
Both these wiinesses stated that they told they could recognise
one of them by face on the 14th. In cross examina:ion P.W. 1
stated that he did not told the police over phone that he
recognised one man by face P.W, 2 Zakaria also said that he
1ecognised ore man by face but this facl was not mentioned
by one man by face but this fact was not ment'oned ary other
independent witness 1that P.Ws. 1 and 2 recognised the culprit
by face What is strange is this that when the F.IR. was
lodged on the 20th the name of the appellart was specifically
mentioned as ¢he Kidnapper although none of them had seen
the face of the accused till them it so that P.W. 1 and 2 knew
the face of the accused then why this fact was not mentioned
in the F.LR. at all. This omission speaks volume against
the prosecution. P.W. 7 stated that on the very night Nasir
Ahmed and Zakaria told that they could recogrise one of
them by face and so also said by P.W. 8 Nelia Zakaria and
P.W. 9 also stated in cross examination that Zakaria and
Nasir told her on the very date of occurrence that they recog-
nised one of the kidnapper as Abdul Khaleque. To say the
least this wiiress has gore one step further because she volun-
tered the name of the appellant. Wheress the evidence was
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that P.Ws. 1 and 2 recognised tne accused by face. Be that as
it may, this evidence stares on the face of the other evidence
of P.W. 1 when he stated that their neighbours had come to
their house in the afternoon on16.12.71 and heard about the
occurrence and he told to some of them that he could recognise
one by face. Though he said that he could not say to whom
he told this. 1f on the 16th afternoon P.W.1 told to some of
the neighbours that he had recognised one miscreant by face
then question again comes then why the matter was not
mentioned in the F.LR. and secordly why not a single witness
from the locality has that P.W.1 and 2 mentioned thai they
recognised one miscreant by face. P.W.3 is the owner of
the house in which Abdul Khaleque was staying. F.W, 4
is the Imam of the mosque who stated that he used to
visit the house of the Shahidullah Kaiser frequently and P.W.
5 Giasuddin who was close neighbour residing as 58/1 Aga-
mosi Lane. None of these witnessess had stated that P.W. 1
and 2 gave out that they recognised one of the miscreants
by facc. Norany other witnesses was examined to corrabo-
rate P.Ws. 1 and 2. The argument that this corraboration
can be had from the evidence of P.Ws. 7,8 and 9 do not
appeal to us because of many factors that came into play by
that time which we shall now mention. Ext. A is newspaper,
a coppy of Purbadesh dated 23rd December, 1971. Though
strictly if is not admissible in evidence, a discussion will show
how it has affected the admissible evidence in trial. In the*
first page of the newspaper which was printed in multi colour
ink in view of the leaders of the national struggle have come
back. The news on the 1lsi page on the first left hand column
says “SINLOT AES 431 oce® with a photograph apprentllally
of Abdul Khaleque. The other reporl then gave details at
page 3 of the same copy of the newspaper and gives the
story that the Lanlord of Abdul ;(haleque attempted to arrest
him but Khaleque threatened him with revolver and escaped.
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Then the report says that Khaleque was identified by
Imam of the mosque after his arrest and this Imam informed
that Khaleque made query about Shahidullsh Kaiser. Then
the reporter comments that the paper thave been found in
the premises of Abdul Khalequs show that he was very much
in the league with Pakistan Army. The report further says
that the relation of Shahidullah Kaiser have successfully iden-
tified Abdul Khaleque and further states that at the time of
lifting Shahidullah Kaiser Khaleque was with them and “©fg
¥ A g Twem M Tear s o wnwiE-sam HINIA
The reporter then says Abdul Khaleque on being interro-
gated stated that he pointed out t_he house of Shahidullah
Kaiser to the member of Badar Bahm; but he himself was
nof with them. Thereafter the reporter goes on giving detaild
of Khalequ'es profession, monthly income and that he .con
fesse that ‘513 fafae Ham 3IM™re v & @NIT T &I
JIEARE AR TR &ﬂi v few T WC@ ATALAT TOIPICTTT
HI oM &I AV’

Then the report says there was a operation in charge who
came along with the leader of Jamat-e Islami to the ofiice of
the party and took away money on 14th December. The
report adds be it noted that there was curfew on ‘the day.
This copy of the newspaper was shown to the P.W, 9 who
stated that she 1ead newspaper but did not read this copy
and she stated that accused had a mole on his check and he
had a beard. Itis true thatin the phoggraph of Abdul Khaleq
beard that it was not grown in a week is apparent. It seems
he was in the habit of keeping beard for quite sometime before.
If Abdul Khaleque was a bearded man and he came 1o kidnap
Shahidullah Kaiser then it is strange why P.Ws. 1,2,3 7.8
and 9 did not say that the accused was a bearded fellow.
Another photogrph of Abdul Khaleque was published on the
same date in daily Ittefaqg. We have gone through this news.
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paper and our opinionis that keeping the atmoshpher of in
mind it is not difficult to say that certain amount of emotion
has swayed the prosquetion witnesses and this sense of phy-
sicological feeltng that the murder of the intelligntia was
planned by Jamat-e-Islami was a responsible to the filling of the
F.I.R. 20th December, 1971 that Abdul Khaleque was the cul-
prit and this very phsycological factor had dominated the
mind of the prosecution witnesses so much so that because
Abdul Khaleque belonged to Jamat e-Islamni a precoceived
notion came into play in their judgment that -Khaleque would
be the persons who must have dore ii. This is not legal
evidence. This trial by rumours, gossips and sentiments. As-
for the publication of the photograph of appellant in those
two newspapers we would like to point out that this is contrary
to the Identification of the prisoners ‘Act 1920. Under the
law such photograph cannot be published. The identification
of prisoners’ acts authorises photographs of some of the cri-
minals and convicts for certain purposes but not for the pur-
pose of circulating the news item of the commission of an
offence. Section 5 of Act. 23 of 1920 provides that only Magis-
‘trate of the 1st Class may give an order for taking photogra~
graph of a person. Section provides that such pho:ograph
must be destroyed if the accused is released or discharged or
acquiited unless the Court is of the view that it should -be
kept. The Police Regulation Bengal 1943 as published by
the authority of the Government of the People’s Republic of
Bangladesh provides by Regulation No. 635 under what cir-
cumstances photegraph could be taken of the criminal and
that orly on specific order of Superintendent of Police or
officer of the higher rank. Regulation 659E deals that for
the purpose of identification a photograph may be taken but
it must be kept in an envelop and should not be opened until
the time of identification and that again in the presence of
either a Megistrate or of the two or more respectable persons
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Clause (f) provides that ordinarily photograph isto be taken
after conviction butin certain cases like note forgery, swind-
ling etc. or if the accused belonged to registered criminal
tribe then photograph can be taken. Inview of this Regula-
tion the openion is that .the publication of the photograph of
the appellant in the daily newspaper as one of the accused
was illegal. If the rule of law is to be ensured than the autho-
rities concerned should take note of the law regarding publi-
cation of photographs of accused persons before any T.L
parade unless it is permissible by law, Now we come to the
evidentiary value of the evidence of PW. 7, 8and9. P.W.7
is the wife of Shahidullah Kaiser. P.W. 8 is younger
sister-in-law of Shahidullah Kaiser. P.W. 9 is another sister
of Shahidullah Kaiser. Their emotion can be well-imagined
then express. A noted intelligentia as Mr. Shahidullah Kaiser
was and therefore the relation of his were naturally over-
whelmed with grief. The whole nation was mortified and
felt a deep sense of loss which can never be compensated. At
the time when these witnesses were deposing not only Mr.
Shahidullah Kaiser but another. illustrious son of the country,
his younger brother Mr. Zahir Raihan, also was missing. The
loss is too much both for the nation and for the family, But
when the issue betweer state and Abdul Khaleque is whether
appellant Abdul Kaaleque was responsible for kidnapping,
that issue must be settled by law and law only. The evidence
therefore has to be scrutinised in minute detail and having
done so our opinion is the prosecution has failed to prove
this case against the appellant for reasons (a) the mentioning
of the name of Abdul Khaleque in the F.LR.on 20.12.71 was
motivated because till then nobody had seen Abdul Khaleque
nor any dody has mentioned was from P.W. 4 that Khaleque
made query ;
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(b) Not a single witness to whom allegedly P.W.1 and 2
had stated thai they recognised the face of one miscreant was
examined.

(¢) The independent witnesses P.Ws. 4,5 ard o did not
say that PW. 1, 2 or 7, 8 and 9 had stated to them that they reco-
gnised one by face.

(d) Publication of photograph of Abdul Khaleque on 23rd
December, 1971 has dominated the mind and judgment of
the witness and therefore deposing at a much later period
in July 1972 they were obsessed with the idea that this was
the man who must have committed the murder.

“(e) That Abdul Khaleque had a beard or a mole on his
check was not mentioned by evidence save and except P.W.
9 that he had a mole on this check. We do not like to hazard
any openion but apparently from the photograph itsecms that
Abdul Khaleque had a mole on his cheek. Then the beard of
Abdul Khaled had a busy beard and if Abdul Khaleque was
aman who came to kidnap Shahidullah Kaiser then ‘it is
beyond comprehention as to why the prosecution witnesses
did not mention in the F.ILR. that one bearded man was with
the kidnappers.

(f)y Circumstances showing that Abdul Khalequ was a
member of Jamat-e-Islami dominated the mind and judgment
of the prosecution witnesses because impresion was created
that Jamat-e-Islami was against the movement of the libera-
tion. Be that asit may, this impression was responsible for
influencing the inductive reasoning of the witness.

g) Publication by the newspaper as to how he was -arrested
where he was arrested and what he stated and what he did
not say had a cumulative effect which reflected in the evidence
of the prosecution witnesses.
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-h) Possessionof licence of revolver by Abdul Khalequ and
evidence of Habibur Rahman that he pointed out at him while
he was late in opening the door was responsible for a know-
ledge that Abdul Khaleque was a man of desparete character.
Even assuming that Abdul Khaleque was a man of such dis-
position the question is whether he displayed such aititude
with while kidnapping the accused Shahidullah Kaiser. Not
a single witness stated that a bearded man was armed with
revolver. Then the probable argument could be advanced
fixing the identity of the accused. The trial court itself has
found that there was no other over act by Abdul Khalegne
which would show- that he acted as a culprit within the imea-
ning of P.O.

(i) None of the witnesses have proved that he was Al-
Badar Bahini.
1) None of the members of Mukti Bahini who apprehended
the accusedrat Malibag was examined and therefore the evi-

dence that P.Ws. 1 and 2 had identified on the spot remains
uncorroborated.

In the circumstances, therefore, the openion is that doubt
has crept in into the prosecution case and this doubt goes in
favour of the accused and we accordingly give him benefit of
doubt and the accused appellant is acquitted and it is directed
that he be set at liberty if not wanted in any other connection.

In the resulf the appeal is allowed.

The Rule of enhancement being criminal Revision No, 220
of 1972 is accordingly disposed of.

Badrul Haider Chowdhury
SIDDIQUE AHMED CHOWDHURY, J.
I agree.

Quader/11.8.76. Siddique Ahmed Chowhury.
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