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Intreduction to Us#f al-Figh 11

the transmitted proofs. Oryas, for example, is & raticnal proof, but it also
yar akes in the transmitted proofs to the exrent rhar q.-"ur's in order to be

lll:! meust he founded on an established fukm of tive Qur'an, Swnnab or
ima‘. However the isstic to which gryds is applied fi.e. l'ln: far ) must
have a Sllah in common with the original hukm. To establish the
commonality of the llah in giyas is largely a inatter of opirion and
ijitibad. Qivas is therefore classified under the category of adillah
‘aativyah.

As noted above, the adillab shar‘iyvah are on the whole in harmany
with reason. This wil! be clear from the fact that the Shari‘ah in all of its
parts is addressed 1o the mukallaf, that is, the competent person who is in
possession of his faculty of reasoning. The Shari‘ah as a whole does not
impose any obligarion that would contradict the requirements of “aql.
Since the criterion of obligation (taklif) is ‘agl, and without it all legal
ob'ngatlons fall to the ground, it would fol'ow that a hulzm shar T which
is abhorrent to ‘agl is of no consequence.” “)

The adillah shar‘iyyab have been further classified into mustaqill and
mugayyad, that is independent and dependent proofs respectively. Tha
first three sources of the Shari‘ah are each an independent asl, or daiil
mustaqill, that is, a proof in its own right. Qiyds on the other hand is an
asl or dalil ynugayyad in the sense, as indicated above, thatits authority is
derived from one or the other of the three independent sources. The
question may arise as to why ijma“ has been classified as an independent
proof despite the fact that it is often in need of a basis {sanad) in the
Qur’in or the Sunnab. The answer to this is that ijma‘ is in need of a
sanad in the divine sources for its formulation in the first place. However,
once the iyma‘ is concluded, it is no longer dependent on its sanad and it
becomes an independent proof. Unlike giyds, which continues to be in
need of justification in the form of a “llak, a conclusive ijmd’ is not in
ng:d of justification and is therefore an independent asl.**

The only other classification of adillah which necds to be mentioned is
their division into definitive (gat ) and speculative (zanni) proofs. This
division of dalil shar‘t contemplates the proofs of Shari‘ah not only in
their entirety but also in respect of the detailed rules which they contain.
In this way, the Qur’an, Sumnab and ijma" are definitive proofs in the
sense that they are decisive and binding. However each of these sources
contains speculative rules which are open to interpretation. A dalil in this
sense is synonymous with hukm. A dalil may be.qat7 in regatds to both
transmission (riwdyab) and meaning (dalilah). The clear injunctions of
the Quran and Hadith Mutawatir are all qat‘x‘ in respect of both
transmission and mcamng‘*We shall have occasion later to elaborate on
this subject in the context of the characteristic features of Qur’anic
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I2 PRINCIPLES OF ISLAMIC JURISPRUDENCE

1,.Aeglslatlon Sufﬁce it here to say that the Qur’an is authentic in all of its

-sparts, and therefore of proven authenticity (gat 7 al-thubiit). The solitary,
or akad, Hadith on the other hand is of speculative aythenticity and
therefore falls under the category of speculative proofs.’ ) Similarly, a
ruling of ijma‘ may have reached us by continuous testimony (tawatur) in
which case it would be definitely proven (qat T al-thubit). But when ijma*©
is transmitted through solitary reports, its authenncnry would be open to
doubt and therefore zanni al-thubut.

. The text of the Qur'an or the Hadith may convey a command or a

..prohibition. According to the general rule, a command (amr) conveys
obligation (wujub), and prohibition (nahv) conveys tahrim unless there is
evidence to suggest otherwise. It is in the light of the wording of the text,
its subject-matter and other supportive evidence that the precise shart
value of a textual ruling can be determined. A command may thus imply
a recommendation (nadb) or a mere permissibility (tbahah) and not
wujab. Likewise a prohibition (naby) in the Qur’an or the Sunnabh may
be held to imply abomination (kardhah) and not necessarily tahrim.
Consequently, when the precise value of the gat 7 and the zanni on the
scale of five values is not self-evident, it is determined by supportive
evidence that may be available in the sources or by fjtihad. The gat ‘i of
the Qur’an and Sunnabh is basically not open to interpretation. The scope
of interpretation and ijtihad is consequently confined to the zanni proofs
alone.**
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CHAPTER TWO

The First Source of Shari‘ab:
The Qur’an

Being the verbal noun of the root word gara’a (to read), ‘Qur’an’ literally
means ‘reading’ or ‘recitation’. It may be defined as ‘the book containing
the speech of God revealed to the Prophet Muhammad in Arabic and
transmitted to us by continuous testimony, or tawatur’.* It is a proof of
the prophecy of Muhammad, the most authoritative guide for Muslims,
and the first source of the Shari‘ah. The ulema are unanimous on this,
and some even say that it is the only source and that all other sources are
explanatory to the Qur’in. The revelation of the Qur’an began with the
Sara al-‘Alaq (96:1) starting with the words ‘Read in the name of your
Lord’ and ending with the dyab in sara al-Ma'idah (5:3): ‘Today I have
perfecte gl favour toward you,
and chosen Islam_as _your religiop.’* Learning and religious guidance,
being the Arst and the last themes of the Qur'anic revelation, are thus the
favour of God upon mankind.

There are 114 saras and 6235 ayat of unequal length in the Qur’an.
The shortest of the siiras consist of four and the longest of 286 gyat. Each
chapter has a separate title. The longest siiras appear first and the siiras
become shorter as the text proceeds. Both the order of the dyar within
each sura, and the sequence of the siras, were re-arranged and finally
determined by the Prophet in the year of his demise. According to this
arrangement, the Qur’an begins with sira al-Fatihah and ends with sira
al-Nas.?

The contents of the Qur’dn are not classified subject-wise. The ayat on
various topics appear in unexpected places, and no particular order can
be ascertained in the sequence of its text. To give just a few examples, the
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The First Source of Shart‘ah: The Qur'an 15§

command concerning salah appears in the second sara, in the midst of
other dyat which relate to the subject of divorce (al-Baqarah, 2:228-
248). In the same sara, we find rules which relate to wine-drinking,
apostasy and war, followed by passages concerning the treatment of
“orphans and the marriage of unbelieving women (al-Baqarah, 216-211).
Similarly the dyat relating to the pilgrimage of hajj occur both in sira
al-Baqgarah (196—203) and stra al-Hajj (22:26—27). Rules on marriage,
divorce and revocation (rij‘ah) are found in the suras al-Bagarah,
Ievocauon,

al-Talaq, and al-Nisa’. From this a conclusion has been drawn that the
’Qur’an is an indivisible whole and a guide for belief and action which
must be accepted and followed in its entirety. FIence any attempt to
follow some parts of the Qur'dn and abandon others will be totally
invalid. This is in fact the purport of the Qur’anic text (al-Ma'idah, §:52)
where the Prophet has been warned: ‘Beware of them (i.e. the disbe-
rlievers) lest they seduce you away from a partof that swhich God hassent
downtoyou ’

_ The Qur’an consists of manifest revelation (wahy zahir), which is
defined as communication from God to the Iﬁ'_o.ﬁ:f Muhammad,
conveyed by the angel Gabriel, in the very words of God. Manifest
revelation differs from internal revelation (wahby batin) in that the latter
consists of the inspiration (ilham) of concepts only: God inspired the
Prophet and the latter conveyed the concepts in his own words. All the
sayings, or ahadith, of the Prophets fall under the category of internal
revelation, and as such they are not included in the Qur’an. A brief word
may be added here concerning Hadith Qudsi. In this variety of Hadith,
the Prophet narrates a concept directly from God. Hadith Qudsi differs
from the other varieties of Hadith in torm only. The Prophet himself has
not distinguished Hadith Qudsi from other ahadith: it was in fact
introduced as a separate category by the ulema of Hadith at around the
fifth century Hijrah. Hadith in all of its varieties consists of divine
inspiration which is communicated in the words of the Prophet. No
Hadith may be ranked on equal footing with the Qur'an, The salib

cannot_be p:;tg;medT% reciting the Hadith, nor is the recitaton of
Hadith considered as of the same spiritual merit as the Qurian.’

The Qur’dn explicitly states that it 1s all communicated in pure and
clear Arabic (al- Nahl, 16:30). Although the ulema are in agreemeent
that words of non-Arabic origin occur in the Qur'in, they are, neverthe-
less, words which were admitted and integrated into the language of the
Arabs before the revelation of the Qur’an. To give just a few examples,

words such as_gistds (scales — occurring in the sura al-Isrd’, 17:35),

ghassdg (intense cold) in sura al-Naba’ (78:2.¢) and sijjil (baked clay — in

al-Hijr, 15:74) are of Greek, Turkish and Persian origins respectively.®
W —————
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16 PRINCIPLES [SLAMIC JURISPRUDENCE

%{hls usage is c:nfined to odd words; a phrase or a sentence of
non-Arabic origin Zoes not occur in the Qur’an.” Since the Qur’an
consists of manifest -evelation in Arabic, a_traps|ation of the Qur'an into
another language, or its commentary_whether in Arabic or other
languages, are not z part of the Qur aan—Iowevcr Imam Abua Hanifah
has held the view thir the Qur’an.is the name for a meaning only, and as
such, salah may be -erformed in its Persian translation. But the disciples
,gﬁ‘Abu Hanifah ha. : disagreed with this view and it is reported that Aba
Hanifah himself rex:csed his initial ruling, and this is now considered to
be the correct view - : the Hanafi school.®

The Prophet him::If gogmorised the Qur’an, ard so did his Compan-
ions. This was, to o .arge extent, facilitated by the fact that the Qur’an
was revealed piecer zal over a period of twenty-three vears in relation to
particular events. T-e¢ ‘Qur'an itself explains the rationale of graduality
(tanjim) in'its revel2=on as follows: ‘The unbelievers sav, why has not the
Qur'an been sent ¢ wn to him {Muhammad] all at once. Thus {it is
revealed] that your aearts may be strengthened, and We rehearse it to
you gradually, and w ll-arranged’ [ai-Furqan, 23:32].

Elsewhere we rezd in the text: ‘It is a Qur'an We have divided into
parts in order thar vou may recite it to people at intervals: We have
revealed it by stagss’ (Bani Isrd’il, 17:106). In yet another passage,
Almighty God add::sses the Prophet: ‘By degrees shall We teach you to
declare [the messag: so that you do not forget’ (al-A‘la, 8~:6'.

Graduality in th: revelation of Qur’an afforded the believers the
.opportunity to refact over it and to retain it in their memories.
.Revelation over a p::iod of time also facilitated continuous contact and
renewal of spirituz strength so that the hostility of the unbelievers
toward the new fzth did not weaken the hearts of the Muslims.
Furthermore, 'in view of the widespread illiteracy of the Arabs at the time,
had the Qur'an be:a revealed all at once, they would have found it
difficult to undersiind. The Qur’anic legislation conceming matters
“which touched the ves of the people was therefore not imposed all at
once. It was reveale2 piecemeal so as to avoid hardship to the believers.?
The ban on the cor: - mption of alcohol affords an interesting example of
the Qur’anic methc.: of graduality in legislation, and throws light on the
attitude of the Qu: in to the nature and function of legisiation itsclf.
Consumption of al<:nol was apparently, subject to no restriction in the
carly years. Later, :ze following Qur’anic passage was revealed in the
form of a moral adv-ce: ‘“They ask you about alcohol and gambling, say:
in these there is grez-'harm and also benefit for the people, but their harm
far outweighs their erefit’ tal-Bagarah; -2:219): Then offering prayers
while under the intuence-ef alcohol was prohibited (al-Nisa’, 4:43).
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The First Source of Sfrasi’ah. The Qurlan 17

Finally a total ban on wine drinking was imposed {al-Ma’idah, 5:93) and
both alcohol and gambling wecre declared to be “works of [hL devii . ..
the devil wants to sow enmity and rancour among vou’. This shows the
gradual tackling of problems as and when they arose.

The ulema are in agreement to the effect that the entire text of the
Qur’an is Mutarvatir, that is, sts authenticity i1s proven by universally
accepted testimony. It has been retained both in memory and in written
record throughout the generations. Hence nothing less that tawatur is
accepted in evidence to establish the authenticity of the variant readings
of the Qur’an. Thus the variant reading of some words in a few avat,
attributed to ‘Abdullah ibn Mas‘ad, for example, which is not established
by tawdtur is not a part ¢f the Qur'an. In the contexr of penance
(kaffarah) of a false oath, for example, the standard text provides this to
be three days of fasting. But Ibn Mas‘ud’s version has it as-three
consecutive days of fasting. Since the additional element (i.e. consecutive)
in the relevant ayah in sira al-Ma’idah (5:92) is not established by
tawdtur, it is not a part of the Qur’an and is therefore of no effect.'®

During the lifetime of the Prophet, the text of the Qur'an was
preserved not only in memories, but also in inscriptions on such available
materials as flat stones, wood and bones, which would explain why it
could not have been compiled in a bound volume. Initially the first
Caliph, Abq Bakr, collected the Qur’an soon after the battle of Yamamah
which led to the death of at least seventy of the memorisers of the
Qur’an. Zayd b. Thabit, the scribe of the Prophet, was employed on the
task of compiling the text which he accomplished between 11 and 14
Hijrah. But several versions and readings of this edition soon crept into
use. Hence the third Caliph, ‘Uthman, once again utilised the services of
Zayd to verify the accuracy of the text and compiled it in a single volume.
All the remaining variations were then destroved. As a result only one
authentic text has remained in use to this day.""

The Qur’an was revealed in two distinct periods of the Prophet’s
mission in_Mecca and Madinah respectively. The larger pact of the
Qur’an, that is nineteen out of the total of thirty parts, was received
during the first twelve and a half years of the Prophet’s residence in
Mecca. The remainder of the Qur'an was received after the Prophet’s
migration to Madinah over a period of just over nine and a half years.*?
The Meccan part of the Qur'an is mainly devoted to matters of belief, the
Oneness of God (Tawhid), the necessity of the prophethood of
Muharfimad, the hereafter, disputation with the unbelievers and their
invitation to Islam. But the Madinese part of the Qur’an also comprised
legal rules and regulated the various aspects of life in the new environ-
ment of Madinah. Since the Madinese period signified the formation of
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18 PRINCIPLE: OF ISLAMIC JURISPRUDENCE

the ummah and c¢: the nascent Islamic state, the Qur’anic emphasis was

-=shifted to princip.:s regulating the political, legal, sociai and economic
“hfe of the new co=munity. During this period Islam expanded to other
parts of Arabia. :nd the Qur’anic response to the need for rules to
regulate marrters o: war and peace, the status and rights of the conquered
people as well a: the organisation of the family and principles of
government fearu-e prominently in the Madinese part of the Qur'an.**
The knowledge o1 the Meccan and the Madinese contents of the Qur’an
gives one an iasigzt into the context and circumstances in which the gyt
-were revealed; it .s particularly relevant to the understanding of the
incidence of ab::varion.(nuskh) in the Qur’an. To distinguish the
abrogaung (al-..::zh) from the abrocated (al-mansukhb) portions of the
text depends on c:merimining the chreaological order in the revelation of
the relevant av.i: m:milarly, most of the gencral (‘Amm) rulings «f the
rext have been -zithed cither by the text itsclf or by the Hadith. Thus
the knowledge :: the Makki and Madani parts of the revelation
facilitates a bette: _nderstanding of some of the characteristic features of
the Qur’anic leg:s ition.

A sira is consiz:red to be Makka if its revelation had begun in Mecca,
cven it it containe: dydt that were later revealed in Madinak. The Qur’an
consists of eighr:-ive Meccun and twenty-nine Madinan suras. The
differences of con:znt and style that are observed in each are reflective of
the prevailing circamstances of each period. Since Muslims were in the
minority in Mecc: the Meccan dyat may thus be especially meaningful to
Muslims living '~ 2 dominantly un-Islamic environment, whereas the
Madinese ayar —:v take for granted the presence of the sovereign
authority of the l: :mic state. The Meccan siras are generally short but
rhythmical and iz:ense in their emotional appeal to the pagan Arabs,
whereas the Macd.zan stiras are detailed and convey a sense of serenity
that marks a diffe: 2nce of style in the revelation of the Qu:’an.™

The distinctiorn. ~ctween the Meccan and Madinan parts of the Qur’in
is based on the in:>rmation that is provided mainiy by the Companions
and the followinz zeneration of the ‘successors’: the Prophet himself has
said nothing on == subject. The distinction is also facilitated considera-
bly by internal e:-dence in the Qur’an, such as the theme itself: ayar
about warfare w:-2, for example, revealed only after the Hijrah, but
references to AbL ahab in slira 111 and to the battle of Badr (3:123)
indicate the Mecc:= origin of the siiras in which thev occur. Similarly the
form of address it otren different in the two parts. The frequent  ddress,
*() vou who behese’ and ‘O people of the Book’ indivates a Madinan
origin, while ‘O people’ or ‘O mankind’ are typicaily Meccan. There are
ninercen saras i~ the Qurlan which begin swith abbreviated letrzrs
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The First Source of Shari‘ah: The Qur'an 19

{al-muqatta‘at); all of them are known to be Meccan except two, namely
al-Bagarah, and Al-‘Imran. All references to the mundafigun (hypocrites)
are Madinan and all siras that contain a sajdab, that is, an order to
prostrate, are Meccan. The distinction between the Makki and Madinese
portions of the text is on the whole a well-established feature of the
Qur’an, which is normally indicated next to the title of each sira, and the
best evidence of such distinction is internal evidence in the Qur’an
itself.”s
With regard to distinguishing the Makki from the Madani contents of

the Qur’an, the ulema have applied three different criteria: 1) The time of
revelation, meaning that the part of the Qur’an which was revealed prior
to the Prophet’s migration to Madinah is classified as Makki and the
remaining part which was revealed after this occasion is identified as
Madani regardless of the locality in which they were received. In this way
the dyat which were actually revealed in Mecca after the Year of Victory
(‘@m al-fath) or during the Farewell Pilgrimage (hajjah al-widi®) are
accounted as Madani. This is considered to be the most preferred of the
three methods under discussion. 2) The place of revelation, which means
that all the ayat that were revealed while the Prophet was in Mecca, or its
neighbouring areas, are classified as Makki, and ayat that were actually
revealed in Madinah or its surrounding areas -are classified as Madani.
This criterion is, however, not conclusive in that it leaves out the ayat
which were received while the Prophet was travelling to places such as
Jerusalem or Tabak. 3} The nature of the audience, which means that all
the parts of the Qur’an which are addressed to the people of Makkah are
classified as Makki and those which are addressed to the people of
Madinah are classified as Madani. In this way all the passages which begin
with phrases such as ‘O mankind’ or ‘O people are Makki and those
which open with phrases such as ‘O believers’ are typically Madani.*¢

" In the sense that legal material occupies only a small portion of the
bulk of its text, the Qur’an is not a legal or-a constitutional document.
The Qur’an calls itself huda, or guidance, not a code of law. Out of over
6,200 ayat, less than one-tenth relate to law and jurisprudence, while the
remainder are largely concerned with matters of belief and morality, the
five pillars of the faith and a variety of other themes. Its ideas of
economic and social justice, including its legal contents, are on the whole
subsidiary to its religious call.

" The legal or practical contents of the Qur’an (al-ahkam al-‘amaliyyah)
constitute the basis of what is known as figh al-Qur’an, or the juris
corpus of the Qur’an. There are close to 350 legal dydt in the Qur’an,
most of which were revealed in response to problems that were actually
encountered. Some were revealed with the aim of repealing objectionable
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20 PRINCIPLES OF ISLAMIC JURISPRUDENCE

customs such as_infanticide, usury, gambling and unlimited polygamy.
Others laid doWn penalties with which to enforce the reforms that the
Qur’an had introduced. But on the whole, the Qur’an confirmed and
upheld the existing customs and institutions of Arab society and only
introduced changes that were deemed necessary.there are an esti-
mated 140 @yt in the Qur’an on devotional matters such as saldh, legal
alms (zakah), siyam (fasting), the Pilgrimage of hajj, jihad, charities, the
taking of oaths and penances (kaffarat). Another seventy ayat are
devoted to marriage, divorce, the waiting period of ‘iddah, revocation
(rij‘ab), dower, maintenance, custody of children, foswe, paternity,
inheritance and hequest. Rules concerning commercial transactiong
(mu “Gmalat) such assale, lease, loan ai. | mortgage, constitute the subject
of another seventy ayat. There are about thirty ayat on crimes and
penalties such as murder, highway robbery (hi1.ubah), adultery and false
accusation (gadhf). Another thirty dyat speak of justice, equality, evi-
dence, consultation, and the rights and obligations of citizens. There are
about ten 4ydt relating to economic matters regulating relations berween
the poor and the rich, workers’ rights and so on.*® It will be noted,
however, that the fuqaha’ are not in agreement over these figures, as
caiculations of this nature tend to differ according to one’s understanding

-
\

of, and approach to, the contents of the Qur’an.*®

Characteristics of Qur’anic Legislation

We have already described the phenomenon of graduality (tanjim) in
Qur’anic legislation, its division into Makki and Madani, and also the
fact that the Qur’'adn has been revealed entirely in pure Arabic. In the
discussion below, I have also included ratiocination (ta/il) among the
characteristic features of Qur’anic legislation despite the fact that the
Qur’an specifies the effective cause or the rationale of only some of its
laws. The Qur’an is nevertheless quite expressive of the purpose, reason,
objective,” benefit, reward and advantage of its injunctions. Since the
Qur'an addresses the conscience of the individual with a view to
persuading and convincing him of the truth and divine origin of its
message, it is often combined with an allusion to the benefit that may
accrue by the observance of its commands or the harm that is prevented
by its prohibitions. This is a feature of the Qur’anic legislation which is
closely associated with ratiocination (t2%i) and provides the mujtabid
with a basis on which to conduct further enquiry into ta ‘lil. However, of
all the characteristic features of Qur’anic legislation, its division into
gatT and zannt is perhaps the most significant and far-reaching, as it
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relates to almost any aspect of enquiryi/nto the Qur’anic legislation. |

shall therefore take up this subject first.

4

I. The Definitive (qat7) and the Speculative (zanni)

A ruling of the Q:x—r'ﬁn may be conveyed in a text which is either
unequivocal and clear, or in language that is open to different interpre-
tations. A definitive text is one which is clear and specific; it has only one
meaning and admits of no other interpretations. An example of this is the
text on the entitlement of the husband in the estate of his deceased wife,
as follows: ‘In what your wives leave, your share is a half, if they leave no
child’ (al-Nisa’,"4:12). Other examples are ‘“The adulerer, whether a man
or a woman, flog them each a hundred stripes’ (al-Baqarah, 2:196), and
‘Those who accuse chaste women of adultery and-fail to bring four
witnesses [to prove it}, flog them eighty stripes’ (al-Nar, 24:4). The
quantitative aspects of these rulings, namely one half, one hundred, and
eighty are self-evident and therefore not open to interpretation. The
rulings of the Quran on the essentials of the faith such as salab and
fasting, the specified shares in inheritance and the prescribed penalties,
are all gati: their validity may not be disputed by anyone; everyone is
bound to follow them, and they are not open to ijtihad.

(The speculative dyat of the Qur’an are, on the other hand, open 10
interpretation and ijtihad. The best interpretation is that which can be
obtained from the Qur’an itself, that is, by looking at the Qur’an as a
whole and finding the necessary elaboration elsewhere in a similar or
even a different context. The Sunnab is another source which supple-
ments the Qur’an and interprets its rulings. When the necessary interpre-
tation can be found in an authentic Hadith, it becomes an integral part of
the Qur’an and both together carry a binding force. Next in this order
comes the Companions who are particularly well-qualified to interpret
the Qur’an in light of their close familiarity with its text, the surrounding
circumstances, and the teachings of the Prophet.*® D]

CAn example of the zanni in the Qur’an is the text which reads,
‘Prohibited to you are your mothers and your daughters’ (al-Nisa’. 4: 2.3)
The text is definitive in regard to the prohibition of marriage with one’s
mother and daughter and there is no disagreement on this point.
However, the word banatukum (‘your daughters’) could be taken for its
literal meaning, which would be a female child bor to a person either
through marriage or through zina, or for its juridical meaning. In the
latter sense ‘banatukum’ can only mean a legitimate daughter.

The jurists are in disagreement as to which of these meanings should be
read into the text. The Hanafis have upheld the first of the two meanings
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and have ruled on the prohibition of marriage to one’s illegitimate
daughter, whereas the Shafi‘is have upheld the second. According to this
interpretation, marriage with one’s illegitimate daughter is not forbidden
as the text only refers to a daughter through marriage. It would follow
from this that the illegitimate daughter has no right to inheritance, and
the rules of guardnanshlp and custody would not apply to her.**

. <In a similar vein, the ulema have differed on the definition of futile, as
opposed to dellberate oaths, which occur in sura al-Ma’idah (5:92):

‘God will not call you to account for what is futile (al-laghw) in your
oaths, but He will call you to account for your dehberate oaths . The
text then continues to spell out the expiation, or kaffarah, for deliberate
oaths, which consists of either feeding ten hungry persons who are in
need, or setting a slave free, or fasting for three days. According to the
Hanafis, a futile oath'is one which is taken on the truth of something that
is suspected to be true but the opposite emerges to be the case. The
majority have, on the other hand, held it to mean taking an oath which is
not intended, that is, when taken in jest without any intention. Slmllar
differences have arisen concerning the precise definition of what may be
considered as a deliberate oath (yamin al-mu‘aqqadab).** There is also
disagreement as to whether the three days cf fasting should be consecu-
tive or could be three separate days. Hence the text of this 3yah, although
definitive on the basic requirement of kaffarah for futile oaths, is
speculative as to the precise terms of the kaffarah and the manner of its
lmplementatlon :

To give another example of zanni in the Qur an, we may refer to the
phrase unfaw min al-ard (‘to be banished froin the earth’) which occurs
in sur;éma 31dah (5733). The phrase spells out the penalty for highway
robbery (hirabah), or according to an alternative but similar interpre-
tation, for waging war on the community and its legitimate leadership.
Banishment (nafy) in this dyab can mean exile from the place the offence
is committed in the first place. This is, in fact, the obvious meaning of the
phrase, and the one which has been adoptcd by the majority of the
ulema. But the Hanafi jurists maintain that the phrase means imprison-
ment, not exile. According to the Hanafis, a literal approach to the
interpretation of this phrase does not prove to be satisfactory: if one is to
be literal, then how can one be banished from the face of the earth by any
method but d=ath? Nafy. or exile, on the other hand, is a penalty other
than kiiling. Furthermore, if the offender is to be banishcd frem one place
to anorher within the Muslim te:ritories, the harm is not likely to be
prevented as he may commit further offences, The Hanafis have further
JTEUPC that banishing a Muslim outside the territory of Islam is not

iczally pecmissible. The only proper meaning ot the phrase which wouid
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achieve the Shari‘ah purpose behind the penalty, is, therefore, impri-
sonment. -

g And lastly, the whole dyah of muhdarabah in which the phrasc yunfare
min al-ard occurs is open to divergent interpretations. The ayab in
question reads: ?

[
The punishment of those who wage war against God and His).\lcsscnger and strive
to make mischief in the land is that they should be killed or crucified or their hands
and their feet should be cut off on opposite sides, or they should be banished from
the carth. - -

In this passage, confusion arises from the combination of phrases which
contain differential penalties for hirabah. This is mainly due to the use ot
the article aw, meaning ‘and’ between the three phrases which provide
three different penalties for the offence in question. It is thus not known
for certain as to which of the three penalties are to be applied to the
offender, that is, the mubarib. The majority view is that the mubarib is
liable to execution when he actually robs and kills his victim, but if he
only robs him, the offender is liable to the mutilation of hands. And
finally, if there be no killing involved and no robbery, then the penalty is
banishment. In the more intensified cases where the offender kills and
robs his victim, the former is to be killed and crucified. Acccirding to an
alternative juristic opinion, it is for the ruler to determine one or the
other, or a combination of these penalties, in individual cases.

CA Qur’anic injunction may simultaneously possess a definitive and a
speculative meaning, in which case each of the two meanings will convey
a ruling independently of the other. An example of this is the injunction
concerning the requirement of ablution for pravers which reads in part
‘. ..and wipe your heads’ (al-Ma’idah, §:6). This text is definitive on the
requirement of wiging (mgshy of the head in wudu’, but since it does not
specify the precise area of the head to be wiped, it is speculative in regard
to this point. Hence we find that the jurists are unanimous in regard to
the first, byt have differed in regard to the second aspect of this
injunction.*3-

CThere are sometime instances where the scope of disagreement over the
wterpretation of the Qur’an is fairly extensive. Mahmud Shaltat, for
example, underlines this point by noting that at times seven or eight
different juristic conclusions have been arrived at on one and the same
issue. And he goes on to say that not all of these views can be said to be
part of the religion, nor could they be legally binding. These are ijtihads
opinions; fjtihdd is pot only permissible but is encouraged. For the
Shari‘ah does not restrict the liberty of the individual to investigate and
express an opinion. They may be right or they may be wrong, and in
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either case, the diversity of opinion offers the political authority a range
of choice from which to select the view it deems to be most beneficial to
the community. When the ruler authorises a particular interpretaticn of
the Qur’an and epacts it into law, it becomes obligatory for everyone to
follow only the authorised version.*¥

@'he ulema are in agreement that the specific (Khdss) of the Qur’an
(and of Sunnah) is definitive, but they are in disagreement as to whether
the general (‘Amm) is definitive or spcculative“.\,ﬁ'he Hanafis maintain
that the ‘Amm is definitive and binding: but the Malikis, Shafiis and
Hanbalis hold that the ‘Amism by itself is speculative, and open to
qualification and specification. We need not, at th'~ point, go into the
details of the “Amm and the Khass as we shall have occasion to return to
this subject later. Suffice it here to explain how the ‘Amm and Khass may
be related to gat Tand zanni.

“First we may highlight the zanni content of the ‘Amm by referring to
the Qur’inic ruling which provides: ‘Forbidden to you (in marriage) are
your mothers, your daughters, your sisters, your father’s sisters and your
mother’s sisters’ (al-Nisa’, 4:23). This is a general ruling in that mothers,
daughters, sisters, etc. are all ‘Amm as they include, in the case of
“mother’ not only the real mother but also the step-mother and even the
grandmother. Similarly, ‘daughters’ can include real daughters, step-
daughters, grand-daughters and even illegitimate daughters. The applica-
tion of these terms to all of their various meanings is gat 7 according to
the Hanafis, but is zanni according to the majority of ulema. Whenever
the zanni of the Qur’an is explained and clarified by the Qur’an itselt or
by the Sunnah,_ it may become gat 1, in which case the clarification
becomes an integral part of the original rdfiig. On the subject of
prohibited degrees in marriage, there is ample evidence both in the
Qur’in and the Sunnah to specify and elaborate the ‘Amm of the Qur’an
on this subject. Similarly, when the Qur'an or the Sunnah specifies a
general ruling of the Qur’an, the part which is so specified becomcs gt .

: To give another example of the ‘Amm which can be clearly seen in its
capacity as zanni we refer to the Qur’anic proclamation that ‘God has
permitted sale but prohibited usury’ (al-Baqarah, 2:275). This is a
general ruling in the sensc that sale, that is any sale, is made lawful. But
there are certain varieties of sale which are specifically forbidden by the
Sunnab. Consequently, thﬁn'm_of this dyah ig specified by the Sunnap
to timc extent thar some varieties o'f(szﬂ_?zjch as sale of unngengd_fruxt on
a tree,_were forbidden and wgcgmm_th_c_m_ﬁs
dvah. The ulema are all in agrcement to the effect that once the “Amm has
Been specified even in a narrow and limited sense, the part which still
remains unspecified is reduced to zannt and will be treated as such.'?;
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éBroadly speaking, the Khdss is dehnitive. When, for example, the
Qur'an (al-Niir, 24:4) prescribes the punishment of eighty lashes for
slanderous akci:g;mquadhf), the quantitative aspect of ti:is punishment
is specific (Khdss) and not susceptible to any speculation. But then we
find that the same passage (al-Nir, 24:4) prescribes a supplementary
penalty for the slanderous accuser (gadhif) where it reads: ‘Never accept
their _testimony, for they are evildoers (/asign qun), except for those who'
repent afterwards and make amends.’ TRTs text is clear and definitive on
the point that the gadbif is to be disqualificd as a witness, but then an
element of doubt is introduced by the latter portion of the text which
tends to render ambiguous the precise scope of its application.” Having
enacted both the principal and the supplementary penalties for slander-
ous accusers and fasigrn it becomes questionable whether the gadhif
should qualify as a witness after repentance. Does the text under
discussion mean that the concession is only to be extended to the fasigin
and not necessarily to slanderous accusers? If the answer is in the
affirmative, then once the gddhif is convicted of the offence, no amount
of repentance will qualify him as an upright witness again. The whole
confusion is due to uncertainty in the meaning of a pronoun, namely
al-ladhina (i.e. ‘those’) which is not known to refer to all or only part of
the preceding elements in the text. The Hanafis disqualify the gadbif
permanently from being a witness, whercas the Shafi‘is would admit him
as a witness after repentance. This example also serves to show that it is
not always self-evident whether a text is gat 7 or zanni as this too may be
open to intcrpretation.@u_t the main point of citing this examplc is to
show that although the Khass s qat’i, an aspect thereof may be zanniin a
way that might affect the defnitive character of the Khass as a whole.

“Although in principle the Khass is qatT and, as such, 1s not open

L $s 15 qat_ ; , t open to
speculative interpretation, there may be exceptions to this general rule.«
For example, the penance (kaffarahY of a Ialse oath according to a rextual
ruling of the Qur'an (al-Ma'idah, s:92) is of three types, one of which is
to feed ten poor persons. This is a specific ruling in the sense that ‘ten
poor persons’ has only one meaning. But even so, the Hanafis have given
this text an alternative interpreration, which is thac instead of feeding ten
poor persons, one such person may be fed ten rimes. The majority of
ulema, however, do not agree with the Hanafis on this paint. Be thar as it
may, this example will serve o show that the scope of itindd is not
always confined t¢ the ‘Apmum but that ever the Khass and definitive
rulings may require elaboration which might be based on speculative
reasoning.

Furthermore, the KhJss of the Quriaa normally occuars in e form of a

command or a proaibition which, as discussed below in a scparate
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chapter, can cither be gat T or zanni. The zanni component of 2 command
or a prohibition is readily identified by the facr that,a cominand in the
(dur'dn may amount either to wadith or to manditb br ever, 1o a mere
mihdn. Similarly, it is not always certain wma.prohibition in the
Gur'an amounts to a total ban {tahrizn) or to a mere abomination
(karabab). . ? r

lC'l‘hc absolut® {Mutlag) and the qualified (Mugayyad) are also classified
a5 the Sunancocs of Kbhdss) But these too can be related to the
jat T-zanni division in at least two ways. Firstly, that somewhat like the
‘Amm, the absolute is speculative in regard to the precise scope of its
application. Secondly, the qualification of the absolute, the grounds on
which 1t is qualified and the nature of the relationship between the
qualified and the qualifier are not always a matter of certain knowledge.
The absolute in the Qur’dn is sometimes qualified on speculative
grounds, which is why the jurists are not in agreement over the various
aspects of qualitying the Mutlag. Further detail on the subject of Mutlag
and Mugavyad and juristic disagreements over its various aspects can be
found in a separate chapter below(Sufﬁcc it here to give an illustration:
there are two separate rulings on the subject of witnesses in the Qur’an,
one of which is absolute and the other qualified in regard to the auributes
of the witne§§{Firsr it is provided with regard to the transaction of sale to
7briug witnesses when you conclyde a sale — wa-shhidi idha tabaya ‘tum’
‘al-Baqarah, 2:282). In this ayab, the witness is not qualified in any way
whatsoever. But elsewhere we find in a reference to the subject of
revocation in divorce (rij ‘ab), the command to ‘bring twojust witnesses’
{al-Talaq, 65:2). The ulema have on the whole relat%z-tre]s-e-t\?o ayat to
one another and the conclusion is drawn that the qualified terms of the
second avah must also be applied to the first, which would mean that
witnesses must be upright and just whether it be a case of a commercial
transaction or of revocation in divorce. This is the settled law, but to
reiate this to our discussion over the gat 7 and the zanni, it will be noted
that determining the precise scope of the first ayab is open o speculation.
Does the requirement of witnesses apply qnly to sale or to all commercial
[ransactions? To enter a detailed discussion on this point might seem out
of place in the face of the fact that notwithstanding rhe clear terms of the
Qur’anic injunction, the rules of figh as developed by the majority of
ulema, with the exception of the Zihiris, do not require any witnesses
either in sale or in the revocation of divorce. The ulema have, of course,
found reasons in support of their rulings both from within and outside
the Qur'an. But even the bare facts we have discussed so far are enough
to show that the Mutlag and Mugayyad are susceptible to speculative
reasoning'.)Bur to discuss the foregoing example a little further, it will be
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noted that the juxtaposition of the two ayat and the conclusion that the
one is qualified by the other is to a large extent based on speculative
reasoning. And then the qualified terms of the second of the two ayat
may be taken a step further, and the question is bound to be asked, as
indeed it has been, as to the precise meaning of a just witness.(The ulema
of the various schools have differed on the attribute of addlab in a
witness and their conclusions are based largely on speculative ijtihad.

We need not perhaps discuss in detail the point that the binary division
of words into the literal (Haqigi) amd metaphorical (Majazi) which we
shall elsewhere elaborate canalso be related to the gar: and zanni.
Although relying on the literal meaning of a word is the norm and 1
requirement of certainty in th: enforcement of a legal rext, it may be
necessary at times to depart trom the literal in favour of adopting the
metaphorical meaning of a word. To give an example, talaq litcrally means
release or setting free, but as a technical term, it has acquired a specific
meaning, and it is the metaphorical meaning of talag which is normally
applied. The ulema have identified a large variety of grounds on which the
Hagigi and the Majazi can be related to one another. The Majazi is to a
large extent speculative and unrcal. Some ulema have even equated the
Majaziwith fzls=l:00d, and, as such, it has no place in the Qur’an. Itis :hus
suggested that the Majazi is not to be relied upon in interpreting the
practical injunctions of the Qur’an. Be this as it may, the point is clear that
speculative reasoning has a wide scope in determining the meanirg and
application of Hagqigi and Majazi in the Qur’an, and indeed in any other
source of Shari‘ah. ©

Furthermore, the ulema have deduced the rules of Shari‘al; not only
from the explicit words of the Qur’an, which is referred to as the martiq,
but also from the implicit meanings of the text through inference and
logical construction, which is referred to as the implied meaning, or
mafhitm. Once again, this subject has been discussed in a separate chapter
under al-dalalat,_that is, textual implications. The only purpose of refer-
ring to this subject here is to point out that the deduction of the rules of
Shari‘ah by way of inference from the implied meaning of a text partakces
in speculative reasoning and §jtibad. Naturally, not all the abkam deduced
in this way can be classified as zanni. The implied meaning of a texr can
oiten command the same degree of authurity as the explicit ruling of the
same text. Having said this, however, to extend, for cxample, the
requirement of expiation (kaffarak) for erroneous killing which is releas-
ing a slave, or feeding sixty poor persons, or fasting for twu months - to
the case of intentionai killing on the analysis that the purpose of karfirah is
compensation for a sin and that this is true of all types of homicidz — s
basically no more than speculative ijithad. This is the implied mcanirg of
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the text in sura al-Nisd’, 4:92, which is explicit on the kaffarah of
erroncous killing. But the implied meaning of this text does not command
the same degree of certainty as the clear words thereof, which is why the
lema are not in agreement on it.

/ In the discussion of the gatT and zanni, the Qur'an and Sunnah are
secn as complementary and integral to one another. The reason is that
the speculative of the Qur’an can be made definitive by the Sunnah 3hd
vice versa. The zanni of the Qur’an may be elevated into gat7 by means
of corroborative evidence in the Qur'an Ttself or in the Sunnah.
Similarly, the zanni of the Sunnabh may be elevated into gat7 by means
of corroborative evidence in the Sunnah itself or in the Qur’an. And®
#hen the zanni of both the Qur'an and Sunnah may be elevated into

at7 by means of a conclusive {jma‘, especially the jma‘ of Com-
panlons?_) — —

~ As stated above, a speculative indication in the text of the Qur’an or
Hadith may be supported by a dehnitive evidence in either, in which case
it is as valid as one which was definitive in the first place. To illustrate
this, all the solitary (Ahad) ahadith which elaborgre the defipjtive
Qur'dnic ErohiEiiiéu of ysury (riba) in sura 2:274 are speculative by
virtue ot being Ahad. But since their “substance 1s supported by the
deRnitive text Af the Qur’ia, they become definitive despite any doubt
that may exist in respect of their authenticity. Thus as a general rule, all
solitary aladith whose authenticity is open to speculation aré elevated to
the rank of gat if they can be substanuated by clear evidence in the
Qur’in.*s However, Il the zannt cannot be so sugstantiate y the gat %,
iT1s not binding unless it can be validated by some evidence which may
lead to one of the following two possibilities. Firstly, the zanniis found to
be in conflict with a gat T of the Qur'dn, in which case it must be rejected.
To illustrate this, it is reported that the widow of the Prophet, ‘A’ishah,
rejected the alleged Hadith that the (soul of the) deceased is tortured by
the weeping of his relatives over his death,® the reason being that this
was contrary to the definitive text of the Qur’an (al-An‘am, 6:164) which
provides that ‘no soul may be burdened with the Burden of another soul’.
And secondly, mspccumindicm may be such that it cannot be
'related to a definitive evidence in any way. The ulema have differed on
this; some would advise suspension while others would apply the
presumption of permissibility (ibahab), but the best view is that the
matter is open to ijtih&d.”?

CThe qat T of the Qur'an is an integral part of the dogma, and anyone
who rejects or denies its validity automatically renounces Islam. But

denying a particular interpretation of the zanni does got amount to
transgression. The mujtabid is entitled to give ix an interpretation, and so
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is the ruler who magselect one of the various interpretations for purposes
puinidbpl ek
of enforcement.*®

II. Brevity and Detail (al-ijmal wa’l-tafsil)

By far the larger part of the Qur’anic legislation consists of an enuncia-

"l of generaJlnnc ples, although in certain areas, the Qur’an also

M_e;_sp_tnﬁgic\taﬂls Being the principal source of the Shari‘ah, the
Qur’an lays down general guidelines on_almost _every major topic of
IsTamic Taw. While commenting on this point, Aba Zahrah concurs with

n Hazm’s assessment that ‘every single chapter of figh finds its origin in
the Qur’an, which is then explained and elaborated by the Sunnak’.*? On
a similar note, al-Shatibi makes the following observation: Experience
shows that every “dlim who has resorted to the Qur’an in search of the
solution to a problem has found in the Qur’dn_a principle that has
provided him with some guidance on the subject.*®

The often-quoted declaration that ‘“We have neglected nothing in the
Book’ (al-An‘am, 6:38) is held to mean that the ru'as al-ahkam, that is,
the general principles of law and religion, are exhaustively treated in the
Qur’an.}' That the Qur’in is mainly concerned with general principles is
borne out by the fact that its contents require a great deal of elaboration,
which is often provided, although nor exhaustively, by the bunnah\ To
give an example, the following Qur’anic ayab provides the textual
authority for all the material sources of the Shari‘ah, namely the Qur'an,
the Sunnah, consensus and analogy. The dyab reads: ‘O you who believe,
obey God and obey the Messenger, and those nf you who are in
authority; and if you have a dispute concerning any matter refer it to God
and to the Messenger . . .’ (al-Nisa’, 4:58). ‘Obey God’ in this ayah refers
to the Qur’an as the first source, ‘and obey the Messenger’ refers to the
Sunnab of the Prophet, "and those of you who are in authority’ authorises
the consensus of the ulema. The last portion of the ayab (*and if you have
a dispute . . ") validates giyas. For a dispute can only be referrd to God
and to the Messenger by extending the rulings of the Qur’an and Sunnah
through analogy to simiiar cases. In this sense one might say that the
whole body of wusal al-figh is a commentary on this single Qur'anic
ayah.>*[Al-Shatibi further observes that wherever the Qur an provides
specific details it is related to the exposition and better understanding of
its general principles.’* Most of the legal contents of the Qur'an consist
of general rules, although it contains specific injunctions on a number of
topics. Broadly speaking, the Qur’an is specific on matters which are
deemed to be unchangeable, but in matters which arc iiable to change, it
merely lays down general guidelines, ™

www.pathagar.com



30 PRINCIPLES OF ISLAMIC JURISPRUDENCE

/
¥

The Qur’anic legislation on civil, economic, constitutional and interna-
tional affairs is, on the whole, confined to an exposition of the general
principles and objectives of the faw. With regard to civil transactions, for
example, the nusis of the Qur'an on the fulfilment of contracts, the
legality of sale, the prohibition of usury, respect for the property of
others, the documentation of loans and other forms of deferred payments
are all concerned with general principles. Thus in the area of contracts,
the Qur’anic legislation is confined to the bare minimum of detail,** and
in the area of civil transactions and property, the believers are enjoined to
‘devour not the properties of one another unlawfully, but let there be
lawful trade by mutual consent’ (al-Nisa, 4:29). Elsewhere we read in
sarah al-Baqarah (2:275) that ‘God has permitted sale and prohibited
usury’. The detailed varieties of lawful trade, the forms of uniawful
interference with the property of others, and the varieties of usurious
transactions, are matters which the Qur’an has notelaborated. Some of
these have been explained and elaborated by the Sunnab. As for the rest,
it is for the scholars and the mujtahidiin of every age to specify them in
the light of the general principlcs of the Shari‘ah and the needs and
interests of the people.?’

In the sphere of crimes and penalties, the Qur’anic legislation is specific
with regard to only five offences, namely murder, theft, highway robbery.
2ina and slanderous accusation. As for the rest, the Qur’an authorises the
community and those who are in charge of their affairs (i.e. the uli
al-amr) to determine them in the light of the general principles of
Shari‘ah and the prevailing conditions of society. Once again the Qur’an
lays down the broad principles of penal law when it provides that ‘the
punishment of an evil is an evil like it’ (al-Shura, 42:40), and ‘when you
decide 1o punish then punish in proportion to the offence committed
against you’ (al-Nabl, 16:126).

In the area of international relations, the Qur’an lays down rules which
regulate war with the unbelievers and expound the circumstances in
which their property may be possessed in the form of booty. But the
general principle on which relations between Muslims and non-Muslims
are to be regulated is stated in the following passage:

God does not forbid you to act considerately towards those who have never fought
you over religion nor evicted you from your homes, nor [does he forbid youi] to act
fairly towards them. God loves the fairminded. He only forbids you to be friendly
with the ones who have fought you over [ycur] religion and evicted you from your

homes and have abetted others in your eviction. Those who befriend them are
wrongdoers (al-Mumtahinah, 60:8—9).

Similarly, the Qur’anic commandments to do justice are confined io
general guidelines and no details are provided regarding the duties of the
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judge or the manner in which testimony should -2 given.*® Qn the
principles of government, such as consultation, equa -v and the rfgh.ts of
citizens, the Qur’an does not provide any details. T~z general principles
are laid down, and it is for the community, the uitma and leaders to
organise .their government in the light of the charaing Condit.ions of
society.’” The Qur’an itself wamns the believers zzainst seeking tbe
regulation of everything by the express terms of divir= revelation, as this
is likely to lead to rigidity and cumbersome restrictiors: *O you believers,
do not keep asking about things which, if they were :xpounded 1o you,
would become troublesome for you . . .” (5:104). In =15 way, the Qur’an
discourages the development of an over-regulated s:.cty. Besides, what
the Qur’an has left unregulated is meant to be devisce. :n accord with the
general objectives of the Lawgiver, through muri: consultation and
ijtihad. A careful reading of the Qur'an further rev::is that on matters
pertaining to belief, the basic principles of morakirs. man's relationship
with his Creator, and what are referred to as ~avbiyyat, that is
transcendental matters which are characteristicallv inchangeable, the
Qur’an is clear and detailed, as clarity and certain= are the necessary
requirements of belief. In the area of ritual performznces (‘ibddat) such
as salah, fasting and hajj, on the other hand, although these oo are
measit to be unchangeable, the Qur’an is nevertheless brief, and most oi
the necessary details have been supplied by the Sunr.:s. An explanation
for this is that ritual performances are all of a practic::, or ‘amalr, natuse
and require clear instructions which are best provided through practical
methods and illustration. With regard to salah, leg:i alms (zak:it) and
hajj, for example, the Qur'an simply commands the ziievers to ‘perform
the salah, and pay the zakat’ and states that ‘pilgrim:ze to the house is a
duty that God has imposed on mankind’ (al-Nabhl, 1¢:44 and Al-‘Imrin,
3:97 respectively). With regard to salah, the Propr=: has ordered his
followers to ‘perform salah the way you see me performing it’,

’ J“’; Il s s

and regarding the bajj he similarly instructed peopie - “take from me the

ritaals of the hajy’.3?

The details of zakat such as the quorum, the amoun: w0 be given aind its
numzrous other conditions have been supplied by the sunnaf,

{ The Qu~an aiso contains detailed rules on family matters, the
probhitec: degrees of relationship in marriage, innentance and specinic
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pqnishmcnts for certain crimes. These are, for the most part, associated
with human nature and regulate the manner in which man's narural
nceds may be fulfilled. The basic objectives of the law regarding these
matters are permanent. They are, however, matters which lead to
disputes. The purpose of regulating them in detail is to prevent corflict
among people. The specific rulings of the Qur’an 1n these areas also took
into consideration the prevalence of certain entrenched social customs of
Arabia which were overruled and abolished. The Qur'anic reforms
concerning the status of women, and its rules on the just distribution of
property within the family could, in view of such customs, only be
effective if couched in clear and specific detail.??

The Qur’an frequently provides general guidelines on matters of law
and religion, which are often specified by the Qur’an itself; otherwise the
Sunnah specifies the general in the Qur'an and elaborates its brief and
apparently ambiguous provisions. By far the larger part of Qur’anic
legislation is conveyed in general terms which need to be specified in
relation to particular issues. This is partly why we find that the study of
the ‘Amm (general) and Khdss (particular) acquires a special significance
in the extraction of substantive legal rules from the general provisions of
the Qur’an. Once again the fact that legislation in the Qur’an mainly
occurs in brief and general terms has to a large extent determined the .
nature of the relationship between the Qur’an and Sunnah. Since the
general, the ambiguous and the difficult portions of the Qur’an were in
need of elaboration and takbsts (specification), the Prophet was expected
to provide the necessary details and determine the particular focus of the
general rulings of the Qur’an. It was due to these and other such factors
thar a unique relationship was forged between the Sunnal and the
Qur’dn in that the two are often integral to one another and inseparable.
By specifving the general and by clarifying the mujmal in the Qur’an, the
Sunnah has undoubtedly played a crucial role in the development of
. Shariab. It is the clear and the specific (Khdss) in the Qur’an and Sunnah
which provides the core and kernel of the Shari‘ab in the sense that no
law can be said to have any reality if all or most of it were to consist of
bricf and general provisions. To that extent, the specifying role of the
Sunnab in its relationship to the Qur’an is of central importance to
Shari‘ah. And yet the general in the Qur’an has a value of its own. In it
lies the essence of comprehensive guidance and of the permanent validity
of the Qur’an. It is also the ‘Amm of the Qur’an which has provided
scope and substance for an ever-continuing series of commentaries and
interpretations. The ulema and commentators throughout the centuries
have attempted to derive a fresh message, a new lesson or a new principle
from the Qur’an that was more suitable to the realities of their times and
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the different phases of development in the life of the community. This
was to a large extent facilitated by the fact that the Qur’an consisted for
the most part of broad principles which could be related to a variety of
circumstances. To give one example, on the subject of consultation
(shifra) the Qur’an contains only two ayat, both of which are general.
One of these commands the Prophet to ‘consult them [the community] in
their affairs’ (Al-“Imran, 3:159) and the other occurs in the form of praise
to the Muslim community on account of the fact that ‘they conduct their
affairs by consultation among them’ (Al-Shiira, 42:38). The fact that
both of these are general proclamations has made ir possible to relate
them to almost any stage of development in the socio-political life of the
community. The Qur’an has not specificd the manner as to how the
principle ot shiira should be interpreted; it has not specified any subject
on which consultation must take place, nor even any person or authority
who should be consulted. These are all lefr to the discretion of the
communitv. In its capacity as the vicegerent of God and the locus of
political authority, the community is at liberty to determine the manner
in which the principle of shitra should be interpreted and enforced.+°

III The Five Values

’As a characteristic feature of Qur’anic legislarion, it may be stated here
that mﬁ%ﬂg@wﬂr’ﬁn are expressed in a variety
of fofms which are often open to inferpresasion-and-jtibad. The question
as to whether a particular injunction in the Qur’in amounts to a binding
Comnmnd’mm’onﬁven pennissibility cannot
always be determined from the words and sentences of its_text. The
subject of commands and prohibitions need not be elaborated here as this
is the theme of a separate chapter of thm will suffice here to note
the diversity of the Quranic language on legislation. Broadly speaking,
when God commands or praises something, or recommends a certain
form of conduct, or refers to the positive quality of something, or when it
is expressed that God loves such-and-such, or when God identifies
somcthing as a cause of bounty and reward, all such expressions are

indicative of the lc&,‘lht) (mashrii ‘iyyah) of the conduct in question which

partakes in the obligatory and commendable. If the language of the text

is inclined on the side of obligation (twujub), such as when there is a

dehinite demand or a clear emphasis on doing somcthing, the conduct is

question in obligatory (1¢djib), otherwise it is commendable (mandiib).

( Similarly, when God explicitly declares something permissible (halal)

or grants a permission (idhn) in respect of doing something, or when itis
said that there is ‘no blame’ or ‘no sin’ accrued from doing something, or
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when God denies the prohibition of something, or when the believers are
reminded of the bounty of God in respect of things that are created for

their benefit,*" all such expressions are indicative of permissibility
(ibahah) and option (takhyir) in respect of the conduct or the object in
question. /
(Whme‘. cr God demands the avoidance of a certain conduct, or when
He dencunces a certain act, or identifies it as a cause for punishment, or
when a certain conduct is cursed and regarded as the work of Satan, or
when its harmful effects are emphasised, or when something is pro-
claimed unclean, a sin or a deviation (ithm, fisq) — all such expressions
are indicative of prohibition which partakes in abomination (karahabh). If
the language is explicit -and emphatic in regard to prohibition, the
conduct/object in question becomes hardm, otherwise it is reprehensible,
or makrih. It is for the mujtahid to determine the precise value of such
injunctions in the light of both the language of the text as well as the
general objectives and principles of the Shari‘ah.4*

This style of Qur'anic legislation, and the fact that it leaves room for
flexibility in the evaluation of its injunctions, is once again in harmony
with the timeless validity of its laws. The Qur’an is not specific on the
precise value of its injunctions, and it leaves open the possibility that a
command in the Qur’an may sometimes imply an obligation, a recom-
mendation or a mere permissibility. The Qur’in does not employ the
categories known as the five values (al-ahkam al-khamsah) which the
fugaha’ have atrempted to specify in juristic manuals. When an act is
evaluated as obligatory, it is labelled fard or wajib; when it is absolutely
forbidden, 1t is evaluated as haram. The shades of values which occur
between these two extremes are primarily religious in character and
provide a yardstick which can be applied to any type of human conduct.
But only the two extremes, namely the wdjib and haram, incorporate legal
commands and prohibitions. The rest are largely non-legal and non-
justiciable in a court of law. The Qur’an thus leaves open the possibility,
although not without reservations, of enacting into haram what may have
been classihed by the fuqahd’ of one age as merely reprehensible, or
makrih. Similarly, the recommendable, or manditb, may be elevated into
awajib if this is deemed to be in the interest of the community in a different
sgge of its experience and development.

TV. Ratiocination (ta“fil) in the Qur’an

Literally ta /il means ‘causation’, or ‘search for the causes’, and refers to
the logical relationship between the cause and effect. But the ulema of
jurisprudence tend to use 7z Tiand its derivative illab, for different
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purposebln its juridical usage, Gllab (i.e. effective cause) does not exactly
refer to a causal relationship between two phenomena; it rather means
the ratio of the law, its value and its purpose( Broadly speaking, ‘illah
refers to the rationale of an injunction, and in this sense, it is synonymous
with hikmah, that is, the purpose and the objective of the law) But there
is a difference between ‘illah and hikmab which [ shall discuss in a
subsequent chapter on analogical deduction (giyds).( %hcrc is another
Arabic word, namely sabab, which is synonymous with ‘illab; and the
two are often used interchangeably){Yet the ulema of ‘usil tend to use
sabab in reference to devotional matters (ibddat) but use Sillah in all
other contexts} Thus it is said that the arrival of Ramadan is the cause
(sabab) of fasting but that intoxication is the ‘illah th&ition in
wine-drinking.*"y B
¢ “The authority’of the Qur’an as the principal source of the Shari‘ah is
basically independent of ratiocination. The believers are supposed to
accept its rulings regardless of whether they can be rationally explained.
Having said this, however, there arc instances where the Qur’an justifies
its rulings with a reference to the benefits that accrue from them, or the
objectives which they may serve. Such explanatons are often designed to
make the Qur'an easier to understand\Jo give an example in the context
of encounters between members of the opposite sex, the believers are
enjoined in sura al-Nur (24:30) ‘to avert their glances and to guard their
private parts’. The text then goes on to provide that in doing so they will
attain greater chastity of character and conduct. (To give another
example, in sira al-Hashr (59:7) the Qur’an regulates the distribution of
booty among the needy, the orphans and the wayfarers ‘so that wealth
does not merely circulare among the wealth)}. In the first aych, averting
the glance is justified as it obstructs the means to promiscuity and zina.
The ruling in the second dyah is justified as it prevents the accumulation
of wealth in a few hands. Whereas the foregoing are instances in which
the text explicitly states the Sllab of the injunctions concerned, on
numerous other occasions the jurists have identified the ‘llah through
reasoning and ijtibad. The identification of “llab in many of the
following cases, for example, is based on speculative reasoning on which
the ulema are not unanimous: that arrival of the specified time is the
cause (sabab or ‘llah) of the prayer, that the month of Ramadan s the
cause of fasting, that the existence of the Ka‘bah is the cause of hajj; that
owning property is the cause of zakat, that theft is the cause of
amputation of the hand, thac travelling is the cause of shortening the
prayet and that intentional killing is the cause of retaliation. These and
other similar conclusions with regard to the assignment of llah have
been drawn in the light of supportive evidence in the (IQ}lr’én anldrgurmal'), ‘
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but even so many of them are disputed by the ulema. These examples will
in the meantime serve to show the difference between the literal/logical
meaning of ‘“llah’ and its juridical usage among the ulema of jurispru-
dence.

The question arises as to whether the incidence of ta‘lil in the Qur'an
gives the mujtabid the green light to enquire into the causes and reasons
behind its injunctions, or whether it exists simply to facilitate a better
understanding of the text. The ulema have held different views on this
issue. The opponents of ta lil maintain that divine injunctions embodied
in the clear text have no causes unless the Lawgiver provides us with clear
indications to the contrary yThus it would not only be presumptuous on
the part of the mujtahid to adopt an inquisitive approach to divine
injunctions, but searching for the cause (illah} or the objective hikmabh of
the Qur’anic rules"amounts to no more than an exercise in speculartion.
Besides;the opponents of fa 1i] have argued that the beiiever should
surrender himself to the will of God, which can best be done by
unquestioning acceptance of God’s injunctions. To look into the motive,
purpose and rationale of such injunctions, and worse still, to accept them
on their rational merit, 1 FepUgNant to SINCERTY ﬁ—sib_rﬁs?faﬁ’to God.
Furthérmore, 1n his attempt to identify the rationale of an injunction, the
mujtahid can only make a reasonable guess which cannot eliminate the
possibility of error. There _may even be more than one cause or
explanation to a particular_ruling of the Qur’an,”in which ¢ase one
cannot be certain which of the several causes might be-the orrect one.
This 15 the view of the Zahiris. Zl‘he malorltymer
held that the ahkans of the Shari’ab contemplate certain objectives, and
when such Lnnmt is not on]y Eermnssnbl‘” pursue them but
it is our dut ' 1 to im lement them. Since
the rcalisation of thc objccrivcs (maqasid) of the S ecessitates
identification of the cause/rationale ot the ajykarm, it becomes ourduty to
discéver these in order to be able to pursue the general objectives of the
l,avWWntlf the proper
causes of divine injunctions, especially in the event chn;e/m_gr_c,t.ban—ene
‘illab can be attributed to a particular irjunction. The majority view on
ta‘lil tmmf;Ms that the rules of Shariab have been
introduced in order to realise certain objectives and that the Lawgiver has
enacted the detailed rules of Shari‘ab, not as an end in themselves, but as
a means to realising those objectives. In this way, any attempt to
implement theﬂ—m‘mmxw—wmw;of
the law_bur also the rationale and the intent behmd it. Thus when a man
utters the credo of Islam to achieve worldy gain or to attain social
prestige, his confession is not valid. The reason is that the true purpose of
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confession to the faith is the exaltation and worship of God, and if this is
violated, a formal confession is of no value. Similarly, if a man says a
prayer for the sake of display and self-commendation, it is not valid. The
real purpose and value of the law is therefore of primary importance, and
indeed it is necessary that the mujtabid identifies it able to
implement the law in accordance with its purpose. The Qur’an admit-
tedly requires unquestioning obedience to God and to His Messenger,
but at the same time, it ex exhorts men to understand the spirit and purpose
of God’s injunctions. 5. Time and time again, the Quran invites the
believers to rational enquiry, as opposed to blind imitation, in the
aceeptance of its messages.*®
Ta‘lil acquires a special significance in the context of analogical

deduction. ‘Hlab is an essential requirement, indeed the sine qua non of
analogy. To enable the extension of an existing rule of the Sharr'ab 10
similar cases, the mijtabid must establish a common ‘illah between the
original and the new case. Without the identification of a common ‘illah
between two parallel cases, no analogy can be constructed. To this it mav
be added that there is a variety of qiyas, known as giyas mansits al “illab,
or giyas whose ‘illah is indicated in the nass, in which the “llah of the law
is already identified in the text.*When the ‘illab is so identified, there
remains no need for the mujtabid 1o establish the effective cause of the
injunction by recourse to reasoning or #jtihad. However, this variety of
giyas is limited in scope when it is compared to givas whose Sillal is not
so indicated on the nusis. It thus remains true to say that ta“il, thart is,
the search to identify the effective cause of the Shart‘ah rules, is of central
importance to qfyds. Further discussion on the ‘illah of analogy, the
manner of its identification, and rules which'govern the propriety of ta il
in giyds can be found in our discussion of giyds in a separate chapter
below.

! There seems to be a confusion on the part of the opponents of ta /il as
to the purpose and nature of ta‘lil. The opponents of ta‘lil seem to have
perceived this phenomenon as a sign of impuderce and impropriety in
belief. In reality, however, this need not be the case. One may attempt
ta‘lil while remaining totally faithful to the divine origin and essence of
the Qur’an. To exercise ta /il does not lessen either the binding power or
the holiness of the divine injunictions. We mav, tor example, offer various
interpretations of the cause of pertorming rhe salibh or of giving zakal;
but whether we can understand the reason or not, salabh and zakak are
still obligatory upon Muslims.?i
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N Inimitability {7%az) of the Qur’an

This is reflected in at least four aspects of the Qur’an.” Firsz, in ity
lingaistic =xcellence: many scholars have pointed out thar there exists no
picce of literature that can match the literary excellence of the Qur’an
with respect 1o both content and form.47 It is neither poetry nor prose; its
rhythm and its genre and word structure are unique. It is the spiritual
miracle of the prophethood of Muhammad, who never learned to read or
write, and it is considered to have been far beyond his own ability to
rroduce a linguistic artefact of this kind. In more than one place, the
Qur'an challenges those who deny its divine origin by asking them to

oguce anything to match it.+*
\/ﬂ;, second aspect of 7 7dz in the Qur’an is its narration of events which
took place centuries ago. The accuracy of the Qur’anic narratives con-
cephing such events is generally confirmed by historical evidence.*® ),

The third aspect of 154z in the Qur’an is its accurate prediction of

uture events, such as the victory of the Muslims in the battle of Badr

(al-Anfal, 8:7), the conquest of Mecca (al-Fath, 48:27) and the eventual
defeac of the Persians by the Roman empire: ‘The Romans were defeated
in a land near-by, but even after this defeat, they will be victorious in a
few years (ft 0idi sinin; literally in a period lasting up to ten years)’
{al-Kam, 30:2).- The Romans were defeated by the Persians when the
latter took Jerusalem in 614 A.D. But seven years later the Persians were
defeated when the Romans won the battle of Issus in 622.5°

The fourth aspect of {54z in the Qur’an is manifested in its scientific
truth concerning the creation of man, the earth and the planetary system.
The tenets thus inform us:

-— ‘We created man from an extract of clay, then We placed him as a
drop of semen in a secure resting-place. Then We turned the drop
into a clot; next We turned the clot into tissue; and then We turned
the tissue into bones and clothed the bones with flech’ (al-
Mu’'minan, 23:12—14).

—-  That the earth was previously a part of the sun, and only after it
was separated from the sun did it become suitable for human
habitation (al-Anbiya’, 21:30).

-—  Thatsll life originated in water (al-Anbiya’, 21:30).

—  Thatoriginally the universe consisted of fiery gas (Hi-mim, 41:11).

—  That matter is made up of minute particles (Yunus, 10:62). '

— .. That ferulisation of certain plants is facilitated by the wind (al-Hijr,

// 1§:22).,

Another manifestation of 54z in the Qur’an is to be seen in its
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humanitarian, legal and cultural reforms that were unprecedented in the
Ristory oF mations. Thus in the sphere of government, the ruler and the
ruled were both equally subjected to adjudication under the rule of law.**
In the area of civil transactions and commerce, the Qur’an established
mutual agreement as the norm and essence of all contracts. The principal
Qur’anic reform in the area of property was the intrcduction of the
doctrine of istikblaf: the Qur’in declares that all property belongs to
God, and that man, in his capacity as the vicegerent of God, is a mere
trustee whose exercise of the right of ownership is subjected to the
maslahah of society to be superv:sed by the government. In the sphere of
mternmelanom treaty relations, the conduct of war, and rtreat-
ment of prisoners of war; all were regulated by a sct of principles which
aimed at the realisation of justice and respect for human dignity,
Relations among individuals were to be governed by the principles ot
frecedom and equality, and the state was equally subjected to the
observance, and indeed the protection, of these values.$*

VI. Cccasions of Revelation (asbab al-nuzul)

Asbab al-nuziil deal with the phenomenology of the Qur’an, and explain
the events which ure related to the revelation of its particular passages.
The well-known asbab al-nuzil have been related to us by reliable
Companions. It is a condition for the reliability of such reports that the
person relating it should have been present at the time or the occasion
which is relevant to a particular passage. The authenticity of such reports
is subject to the same rules as are applied to Hadith in general. In this
way, reports from the Successors (tabi‘iin) only which do not go back to
the Prophet and his Companions are considered to be weak (da ).}

LThe knowledge of asbab al-nuziil is necessary for anyone who wishes
to acquire more than a superficial knowledge of the Qur’an, and there are
at least two main reasons to explain this. One of these is that knowledge
of words and concepts is incomplete without the knowledge of the
context and the nature of the audience,For a form of specch — a question
for example — may also convey other meanings such as clucidation,
surprise, or reprimand, etc. Similarly, a command may mean a mere
permissibility, a recommendation, or a threat, etc., depending on the
circumstances in which it is issued and the narure of the audience. An
incidental meaning or a shade of expression may at times reflect the main
purpose of a parncular text and this cannot be known without the
knowledge of the asbab al-nuzil. Ignorance of the asbab al-ruzil may
thus lead to the omission or misunderstanding of a part or even the whole
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ofan injunctien.tt Secondiy, gnorance of asbab al-nuzid mayv icac
unwarranted disagreement and even conilict. For the Qur'an coinprices
P ss2pes whici are i1 the nature of probability '.,Jbir) and anibira
Gonpmal), Such irsrances 1 the TeXt cambe crarin.. Dy reference to the
Trcumstances in which thev were received. It is rcporud that in 4
conversarion with "Abd Allah ibn ‘Abbas, ‘Umar ibn al-Khatralb asked
him: “Why should there be disagreement among this ummabh, aii of
whon {ollow the same Prophet and pray in the direction of the same
gihiah?* To this Ibn "Abbas replied, *O_Commander of the Faithful, the
Qur’in was sent down to us, we read it and we know the circumstances
in which it was revealed But there may be people after us who will read
thie Qur’an without knowing the occasions of its revelation. Thus thev
wiil form their own opinion, which might lead to conflict and even
bloadshed among them.” 7

‘Umar disagrecd with tbn ‘Abbas for saving so at first but, when the
latter departed, “Umar pondered over what he had said. He then sent for
Ibri “Abbas only to tell him that he agreed with his view.5® It has been
observed that by making this remark, Ibn *Abbas was referring to certain
misinterpretations of the Qur'an which had occurred owing to ignorance
of the asbab al-nuzil. In particular, some of the Qur'inic passages had
leen revealed conceriing the unbeiievers, tut were taken by somie
comunenrators to be of generai appiication to Muslims and non-Musiims
alike. There were also passages in the Qur’an which were revealed in
reference to the conduct of peopls who had died before the revelation of
certain rulings, and yet these were taken by some commentators to be of
general application. s

Furthermore, the knowledge of asbal al-uuzil is-informative of the
conditions of the Arab sociery at the time. Their customary and linguisuc
usages and their nuances of expression were naturally retlected in the
Qur’an. The peculiarities of Arab social customs often gave exegesis of
the Qur’anic text a perspective and oticred solutions to some of the
doubts/ambiguities which would otherwise be difficult to understand. The
asbab al-nuzul take full cognizance of the customary practices of Arabian
society and the relationship, if any, of such practices to QUI anic legisla-
tioin. To give an example, the v if we
forget or make a mistake’ (al-Bagarah, 2:286), is held to be referring to
unbelief, that 1s, when words which partake in unbelief are uttered
ina@vertently. This 1s forgiven just as arc_words of unbelief that are
eXpressed under durcss. However, the exemption here is not extended to
similar pronouncements, such as statements of divorce, freeing of a slave,
or sale and purchase, for freeing a slave was not known in the custom of
the Arabs nor were the inhibitions over oath-taking (ayman). The general

10
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reporring the Hadith. The minimum requirement of this condition is
that the person has not committed a major sin and does not persist in
commiiting minor anes; nor is he known for persistence in degrading
profanities such as eating in the public thoroughfare, associating with
versons of ill-repute and indulgence in humiliating jokes. Alihough the
ulema are unanimous on the requirement of uprightness of character
(‘adalah), they are not in agreement as to what it precisely means.
According to the Hanalfis, a Mushim who is not a sinner (fasig) is
presumed to be upright. The Shifils are more specific on the avoi-
dance of sins, both major and minor, as well as indulgence in profane
mubdhat. To the Maliki jurist, Ibn al-Hajib, ‘adalah refers to piety,
observance of religious duties and propriety of conduct There is also
some disagreement among the ulema on the defnition of, and
distinction between, major and minor sins." 7

The ‘adalab of a transmitter must be cstablished by positive proof.
Hence when the ‘adalah of a transmitter is unknown, his report is
unacceptable. Similarly, a repart by an anonymous person (riwdyab
al-majhil) such as when the chain of transmitters reads in part that *a
man’ reported, such-and-such is unacceptable. The ‘adalah of a
narrator may be established by various means including razkiyah, that
is when at e .st ene uprigh: person confirms it, or when the transmit-
ter is known to have been admitted as a witness in court, or when a
faqgih or a learned person is known to have relied or acted on his
report. But there must be positive evidence that the fagib did not do so
due to additiona! factors such as a dcesire on his part merely to be
cautious.''?

The qualification of ‘adalah is established for all the Companions
regardless of their juristic or political views. This conclusion is based
¢n the Qur'an which declares in a reference to the Companions that
‘God is well pleased with them, as they are with Him’ (al-Tawbah,
9:100). A person’s reputation for being upright and trustworthy also
serves as a proof of his reliability. According to some ulema of Hadith,
such a reputation is even more credible than confirmation by one or
two individuals.**? With regard to certain figures such as Imam Malik,
Sufyan al-Thawri, Sufyan b. ‘Uyaynah, al-Layth b. Sa‘d, etc., their
reputation for ‘adalab is proof of reliability above the technicalities of
tazkiyah.'*°

d) The narrator of Ahdd must possess a retentive memory so that his
report may be trusted. If he is known for committing frequent errors
and inconsistencies, his report is unacceptable. The faculty of reten-
tion, or dabt, is the ability of a psrson to listen to an utterance, to
comprehend its meaning as it was originally intended and then to
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retain it and take all necessary precautions to safeguard its accuracy.
In cases of doubt in the retentiveness of a transmitter, if his report can
be confirmed by the action of his predecessors, it may be accepted. But
in the absence of such verification, reports by persons who are totally
obscure and whose retentiveness cannot be established are unaccept-
able.**! ) (

e) That the narrator is not implicated in any form of distortion (tadlis)
either in the textual contents (matn) of a Hadith or in its chain of
transmitters (isnad). Distortion in the text is to add to the saying of the
Prophet elements which did not exist, or to detract from its original
content so as to distort its purport and mislead the listener. Tadlis in the
tsn.dd is to tamper with the names and identity of narrators, which is,
essentially, not very different from outright forgcry)“ One form of
tadlis is t6 omit a link 1n the chain of narrators. The motive for such
omission is immaterial. Sometimes it is observed, for example, that a
single weak link in an otherwise reliable chain of transmitters is omitted
with a view to showing the isnad reliable in every part. Whatever the
motive may be, a tadlis of this kind is, for all intents and purposes,
equivalent to forgery. However, if the narrator is a prominent scholar of
irreproachable reputation, his report is normally accepted notwith-
standing a minor omission in the chain of isnad."*?

f) The transmitter of Ahad must, in addition, have met with and heard the
Hadith directly from his immediate source. The contents of the Hadith
must not be outlandish (shadhdh) in the sense of being contrary tg che
established norms of the Qur’'an and other principles of Shari‘ah)In
addition, the report must be free of subtle errors such as rendering ab as
ibn (‘father’ as ‘son’) or other such words that are similar in appearance
but differ in meaning.**+

C The three Imams, Abu Hanifah, al-ShafT and Ahmad b. Hanbal rely
on Ahad when it fulfills the foregoing conditions§Abu Hanifah, however,
has laid down certain additional conditions, 6ne of which is that the
narrator’s action must not contradict his narratiorD It is on this ground,
for example, that Abi Hanifah does not rely on the following Hadith,
narrated by Aba Hurayrah: ‘When a dog licks a dish, wash it seven times,
one of which must be with clean sand.’***

Abt Hamfah has explained this by saying that Abu Hurayrah did not act
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upon it himself. Since the requirement of washing is normally three times,
the report is considered weak, including its attribution to Aba Huray-
rah.'*® The majority, on the other hand, take the view that discrepancies
between the action and the report of a narrator may be due to
forgetfulness or some other unknown factor. Discrepancies of this kind
do not, by themselves, provide conclusive evidence to render the report
unreliable.

The Hanafis further require that the subject matter of Abad is not such
that would necessitate the knowledge of a vast number of peopleJf, for
example, we are informed, by means of a solitary report, of an act or
saying of the Prophet which was supposed to be known by hundreds or
thousands of people and yet only one or two have reported it, such a
Hadith would not be reliable. The Hadith, for example, that ‘Anyone
who touches his sexual organ must take a fresh ablution’,**7-

Losls 55 oSl s 13]
is not accepted by the Hanafis. The Hanafis have explained: had this
Hadith been authentic, it would have become an established practice
among all Muslims, which is not the case. The Hadith is therefore not
reliable. The majority of ulema, however, do not insist on this
requirement on the analysis that people who witness or observe an
incident do not necessarily report it. We know, for example, that
countless numbers of people saw the prophet performing the pilgrimage
of hajj, and yet not many reported their observations.'** )
(CAnd finally, the Hanafis maintain that when the narrator of Abad is!
not a faqib, his report is accepted only if it agrees with giyas, otherwise'g
qiyds would be given priority over Abhad. However, if the narrator is
known to be a fagih, then his report would be preferred over qiyt?lt is
on this ground, for example, that the Hanafis have rejected the Hadith of
musarrat, that is the animal whose milk is retained in its udders so as to
impress the buyer. The Hadith is as follows: ‘Do not retain milk in the
udders of a she-camel or goat so as to exaggerate its yield. Anyone who
buys a musarrat has the choice, for three days after having milked it,
either to keep it, or to return it with a quantity [i.e. a s3] of dates.’**?
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The Hanafis regard this Hadith to be contrary to giyas, that is, to
analogy with the rule of equality between indemnity and loss. Abu
Hanifah has held the view that the sa° of dates may not be equal in value
to the amount of milk the buyer has consumed. Hence if the buyer wishes
to return the beast, he must return it with the cost of milk which was in
its udders at the time of purchase, not with a fixed quantity of dates. The
majority of ulema, including Malik, Shafil, Ibn Hanbal and the disciples
of Abu Hanifah, (Aba Yisuf and Zufar), have on the other hand
accepted this Hadith and have given it priority over giyds. According to
the majority view, the compensation may consist of a sa of dates or of its
monetary value. Dates were specified in the Hadith as it used to be the
staple food in those days, which may not be the case any more.**°

imam Malik would rely on a solitary Hadith on condition that it does
not disagree with the practice of the Madinese (‘amal ahl al-Madinah).
For he considers the standard practice of the people of Madinah to be
more representative of the conduct of the Prophet than the isolated
report of one or two individuals. In his opinion, the Madinese practice
represents the narration of thousands upon thousands of people from,
ultimately, the Prophet. It is, in other words, equivalent to a Mashbhir, or
even Mutawatir. When an Ahad report contradicts the practice of the
Madinese, the latter is, according to the Maliki view, given priority over
the former. The Mailikis have thus refused to follow the Hadith regarding
the option of cancellation (khiyar al-majlis) which provides that ‘the
parties to a sale are free to change their minds so long as they have not
left the meeting of the contract’.

AL‘)[—}L! lgio A1y J.i: O I C"L’: K|
5

The reason being that this Hadith is contrary to the practice of the people
of Madinah.”?" The Madinese practice on this point subscribed to the
view that a contract is complete when the parties express their agreement
through a valid offer and acceptance. The contract is binding as of that
moment regardless as to whether the ‘meeting of contract’ continues or
not.
C_A | the four Imams of jurisprudence have considered Abdd to be
authoritative in principle, and none reject it unless there is evidence to
suggest a weakness in its attribution to the Prophet, or which may -
contradict some other evidence that is more authoritative in their view:
(/The majority « f ulema do not insist that the Ahad should consist ¢f a
verbatim transmission of what the narrator heard in the first place,
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although this is the most authoritative form of transmission in any kind
of Hadith. They would instead accept the conceprual transmission of an
Abad, on condition, however, that the narrator understands the language
and purport of the Hadith in full. Only then would the rendering of the
Hadith in the narrator’s own words, which conveys an equivalent
meaning, be acccptablc) However if the narrator does not possess this
degree of knowledge and is unable to transmit the Hadith in its original
form, all the four Sunni schools are in agreement that his own rendering
of the concept of the Hadith is unacceptable.'**

C Some ulema of the Hanafi and other schools have held that conceptual
transmission is totally forbidden, a view which is refuted by the majority,
who say that the Companions often transmitted one and the same Hadith
in varying words, and no-one can deny this. One of the most prominent
Companions, ‘Abd Allah b. Mas‘qd, is noted for having reported many
ahadith from the Prophet and made it known that ‘the Prophet (&)
said this, or something like this, or something very close to this) No one
has challenged the validity of this manner of reporting; hence the
permissibility of conceptual transmission is confirmed by the practice of
the Companions, and their consensus is quoted in its support. Having
said this, however, accuracy in the transmission of Hadith and retaining
its original version is highly reccommended.'** This is, in fact, the purpert
of a Hadith from the Prophet which reads: ‘May God bless with success
one who heard me saying something, and who conveys it to others as he
heard it; and may the next transmitter be even more retentive than the
one from whom he received u."' 34 >

-
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C Sometimes the transmitter reports a Hadith but omits a part of it. The
question then arises as to whether this form of transmission is permissible
at all. In principle, the narrator of Hadith, of any type of Hadith, must
not omit any part which is integral to its meaning. For instance: when the
omitted part consists of a condition, or an exception to the main theme of
the Hadith, or which makes a reference to the scope of its application.
However, the narrator may omit a part of the Hadith which does not
affect the meaning of the remaining part. For in this case, the Hadith at
issue will be regarded, for all intents and purposes, as two ahadith. It has
been a familiar practice among the ulema to omit a part of the Hadith
which does not have a bearing on its main theme. But if the omission is
such that it would bring the quoted part into conflict with its full version,
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then the issue will be determined, not under the foregoing, but under the
rules of conflict and preference (al-ta‘arud wa’l-tarjih). In any case, the
preferred practice is not to omit any part of the Hadith, as the omitted
part may well contain valuable information on some point apd serve a
purpose that may not have occurred to the narrator himself.’”p)

dn certain ahadith which are reported by a number of transmitters,
there is sometimes an addition to the text of a Hadith by one transmitter
which is absent in the reports of the same Hadith by others. The first
point to ascertain in a discrepancy of this nature is to find out whether
the Hadith in question was originally uttered in one and the same
meeting/occasion or on different occasions. If the latter is the case, then
there is no conflict and both versions may be accepted as they are. But if it
is established that the different versions all originated in one and the
same meeting, then normally the version which is transmitted by more
narrators will prevail over that which is variantly transmitted by one,
provided that the former are not known for errors and oversight in
reporting. Consequently, the additional part of the Hadith which is
reported by a single transmitter will be isolated and rejected for the
simple reagon that error by one person is more likely in this case than by
a multitude) But if the single narrator who has reported the addition is an
eminently reliable person and the rest are known for careless reporting,
then his version will be preferred, although some ulema of Hadith do not
agree with this. Additions and discrepancies that might be observed in
the isnad, such as when a group of narrators report a Hadith as a Mursal
whereas one person has reported it as a Musnad (that is, a Muttasil, or
continous) — will be determined by the same method which applies to
discrepancy in the rext. However, sometimes the preference of one over
the other version may be determined on different grounds. To give an
example, according to one Hadith, “Whoever buys foodstuff is not to sell
the same before it is delivered to him.”

However, according to another report the Prophet has issued a more
general instruction according to which the Muslims are forbidden from
selling that which they do not have in their possession.

d.u;u.:JLoC,:Y

The Hanafis have preferred the second version, as it is conveyed in
broader terms which comprise foodstuffs as well as other commodi-
ties. "3
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1. The Discontinued Hadith (al-Hadith Ghayr al-Muttasil)

“Thisisa Hadith whose chain of transmitters does not extend all the way
back to the Prophet. It occurs in three varieties: Mursal, Mu‘dal and
Mungati‘. The Mursal, which is the main variety of discontinued Hadith,
is sometimes also referred to as Mungqati‘. The Mursal is defined as a
Hadith which a Successor (tabir) has directly attributed to the Prophet
without.-mentioning the last link, namely the Companion who might have
narrated it from the Prophet. This is the majority definition. The Hanafis,
however, have defined Mursal as a Hadith that a reliable narrator has
attributed to the Prophet while omitting a part of its isnad. The missing
link may be a Companion or even a Successor, according to the majority,
but it may be a narrator among the second generation of Successors
according to the Hanafis. Since the identity of the missing link is not
known, it is possible that he might have been an upright person, or not.
Because of these and other similar doubts in its transmission, in principle,
the ulema of Hadith ‘do not accept the Mursal.'?? According to al-
Shawkani ‘The majority of ulema of usul have defined Mursal as a Hadith

ni, shemajorily ol thema
transmitted by one who has not met wnth the Prophet, (&) and ver

quotes the Prophet, (&) directly. The transmitter may be a Successor or
a follower (tabi‘ al-tabi‘t) or anyone after that.” Imam Ahmad b. Hanbal
does not rely on it, nor does Imam Shafii unless it is reported by a famous
Successor who is known to have met with a number of Companions. Thus
a Mursal transmitted, by prominent Successors such as Sa‘id b. al-
Musayyib, al-Zuhri, ‘Alqamah, Masraq, al-Sha‘'bi, Hasan al-Basri,
Qatadah, etc., is acccpted provided that it fulfills the following condi-
tions.'*®* O —_—

Firstly, that the Mursal is supported by another and more reliable
Hadith with a continuous chain of transmitters, in which case it is the
fatter that would represent the stronger evidence.

Secondly, that one Mursal is supported by another Mursal, and the
latter is accepted and relied upon by the ulema. - .

Thirdly, that the Mursal is in harmony with the precedent of the
Companions, in which case it is elevated and attributed to the Prophet.’
The process here is called raf*, and the Hadith is called Marfiz‘..

Fourthly, that the Mursal has been approved by the ulema, and a
number of them are known to have relied on it.

Fifthly, that the transmitter of Mursal has a reputation not to have
reported weak and doubtful Hadith. For instance the Mursal transmitted
by Sa‘id b. al-Musayyib or any one of the prominent Successors
mentioned above is normally acceptable.*??

When a Mursal is ctrengthened in any of these ways, especially when
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the Successor who has reported it is a leading figure and has met with the
Compamons Imam Shafir would accept it. But even so, if the Mursal in
question is contradicted by another Hadith which is more reliable, the
latter will take priority.

* The foregoing basically explains al-Shafi‘i’s approach to the Mursal.
mam, Aba Hanifah and Imam Mailik, on the other hand, are less
stringent in their acceptance of the Mursa'DThey accept not only the
Mursal which is transmitted by a Successor, but also one which is
transmitted by the second generation of Followers, known as tab:*
al-tabi‘t. In support of this they quote the Hadith in which the Prophet is
reported to have said, ‘Honour my Companions, for they are the best
among you, then those who follow them and then the next generation;
and then lying will proliferate.’'*°
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However, both Imams Aba Hanifah and Malik add the proviso that the
narrator of a Mursal must be a leading transmitter of Hadith, failing
which his report will be unacceptable. They rely on it only when they are
assured of the trustworthiness of the narrator. They have held the view
that when an upright and learned man is convinced about the truth and
reliability of a report, he tends to link it directly to the Prophet, saying
that the Prophet said such-and-such, but when he is not so convinced, he
refers to the person from whom he received it. Examples of such Mursals
are those that are transmitted by Muhammad b. Hasan al-Shaybaini who
is a tabi* al-tabi T but considered to be reliable. The majority of ulema are
of the view that acting upon a Mursal Hadith is not obligatory.'"*

The differential approaches that the leading Imams have taken toward'
the reliability of the™Mursal may be partially explained by the fact that
Shafii and Ahmad b. Hanbal lived at a time when the distance to the
Prophet was further extended. Hence they felt the need of continuity in
transmission more strongly than their predecessors, Abu Hanifah and
Malik.

The remaining two varieties of disconnected Hadith that need only
briefly to be mentioned are the Mungati® and the Mu‘dal. The former
refers to a Hadith whose chain of narrators has a single missing link
somewhere in the middle. The Mu ‘dal on the other hand is a Hadith in
which two consecutive links are missing in the chain of its narrators.
Neither of them are acceptable; and the ulema are in agreement on this."4*
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Sahih, Hasan and Da f

From the viewpoint of their reliability, the narrators of Hadith have been
graded into the following categorle (1) the Companions who are
generally accepted to be rellable {qat thabitun, or those who rank
highest in respect of reliability next to the Companions;, (3) thigat, or
trustworthy but of a lesser degree than the first two; (4) sadaq, or
truthful, that is one who is not known to have committed a forgery or
serious errors; (5) saduq yahim, that is truthful but committing errors;
(6) maqbal or accepred, which implies that there is no proof to the effect
that his report is unreliable; (7) majhul, or a narrator of unknown
identity. These are followed by lower classes of persons who are classified
as sinners (fussaq), those suspected of lying, and outright liars.*43

Hadith is classified as Sahih or authentic when its narrators belong to
the first three categories.'** It is defined as a Hadith with a continuous
isnad all the way back to the Prophet consisting of upright persons who
also possess retentive memories and whose narration is free both of
obvious and of subtle defects.'*$
( The Hasan Hadith differs from the Sahih in that it may include among
its narrators a person or persons who belong to the fourth, fifth or sixth
grades on the foregoing scale. It is a Hadith that falls between Sahih and
Da‘if, and although its narrators are known for truthfulness, they have
not attained the highest degree of reliability and prominence.'+¢ 9

.The weak, or Da‘if, is a Hadith whose narrators do not possess the
qualifications required in Sahih or Hasan. It is called weak owing 10 a
weakness that exists in its chain of narrators or in its textual contents. Its
narrator is known to have had a bad memory, or his integrity and piety
has been subjected to serious doubt.’*” There are several varieties of

Da‘tf; Mursal is one of them. The ulema of Hadith, including Imam
M@Wr hujj
here are other categories of Da'if, including Shadhdh, Munkar and
Mudtarib which need not be elaborated here.(Briefly, Shadhdb is a_
Hadith with a poor isnad which is at odds with a more reliable Hadlth
' Munkar is a Hadith whose narrator cannot be classified to be upnght and
retentive of mcmory‘) and(Mudtarib is a Hadlth whose contents are
inconsistent with a number of other reports, none of which can be
preferred over the others.*4%

According to the general rule, the overali acceptability of a Hadith is
dctermined on the weakest element in its proof. Thus the presence of a
single weak narrator in the chain of isndd would result in weakening the
Hadith altogether. If one of the narrators is suspected of lying whereas all
the rest are classified as trustworthy (thigat) and the Hadith is not known
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through other channels, then it will be graded as weak. In scrutinising the
reliability of Hadith, the ulema of Hadith are guided by the rule that
every Hadith must be traced back to the Prophet through a continuous
chain of narrators whose piety and reputation are beyond reproach. A
Hadith which does not fulfil these requirements is not accepted. A weak:
or Da‘if Hadith does not constitute a shar7 proof (hujjah) and is
generally rejected.
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CHAPTER FOUR

¥

Rules of Interpretatfon I:
Deducing the Law

from its Sources

Iniroductory Remarks

( To interpret the Qur’an or the Sunnah with a view to deducing legal rules
from the indications that they provide, it is necessary that the language of
the Qur’an and the Sunnab be clearly understood. To be able to utilise
these sources, the mujtahid must obtain a firm grasp of the words of the
text and their precise implications. For this purpose, the ulema of wusil
include the classification of words and their usages in the methodology of
usul al-figh. The rules which govern the origin of words, their usages and
classification are primarily determined on linguistic grounds and, as such,
they are not an integral part of the law or religion. But they are
igstrumental as an aid to the correct understanding of the Shari‘ah.

Normally the mujtahid will not resort to interpretation when the text
itself is self-evident and clear. But by far the greater part of figh consists
of rules which are derived through interpretation and ijtibad. As will be
discussed later, ijtihad can take a variety of forms, and interpretation
which aims at the correct understanding of the words and sentences of a
legal text is of crucial significance to all forms of ijtihdd)

The function of interpretion is to discover the intention of the
Lawgiver — or of ary person for that matter — from his speech and
actions. Interpretation is primarily concerned with the discovery of that
which is not self-evident. Thus the object of interpretation in Islamic
L.aw, as in any other law, is to ascertain the intention of the Lawgiver
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with regard to what has been left unexpressed as a matter of necessary
inference from the surrounding circumstances.'

( From the viewpoints of their clarity, scope, and capacity to convey a
certain meaning, words have been classified into various types. With
reference to their conceptual clarity, the ulema of usal have classified
words into the two main categories of ‘clear’ and ‘unclear’ words. The
main purpose of this division is to identify the extent to which the meaning
of a word is made<lear or left ambiguous and doubtful. The significance of
this classification can be readily observed in the linguistic forms and
implications of commands and prohibitions. The task of evaluating the
precise purport of a command is greatly facilitated if one is able to
ascertain the degree of clarity (or of ambiguity) in which it is conveyed.
Thus the manifest (Zahir) and explicit (Nass) are ‘clear’ words, and yet the
jurist may abandon their primary meaning in favour of a differen: meaning
as the context and circumstances may requiré) Words are also classified,
from the viewpoint of their scope, into homonym, general, specific,
absolute and qualified. This classification basically explains the grammati-
cal application of words to concepts: whether a word imparts one or more
than one meaning, whether a word is of a specific or general import, and
whether the absolute application of a word to its subject matter can be

ualified and limited in scope.

From the viewpoint of their actual use, such as whether a word is used

in its primary, secondary, literal, technical or customary sense, words are
once again divided into the two main categories of literal (Hagigi) and
metaphorical (Majazi). The methodology of wusil al-figh tells us, for
example, that commands and prohibitions may not be issued in meta-
phorical terms as this would introduce uncertainty in their application.
And yet there are exceptions to this, such as when the metaphorical
becomes the dominant meaning of a word to the point that the literal or
original meaning is no longer in use. ) '
"~ The strength of a legal rule is to a large extent determined by the
language in which it is communicated. To distinguish the clear from the
ambiguous and to determine the degrees of clarity/ambiguity in words
also helps the jurist in his efforts at resolving instances of conflict in the
law. When the mujtahid is engaged in the deduction of rules from
indications which often amount to no more than probabilities, some of
his conclusions may turn out to be at odds with others. Ijtihad is
therefore not only in need of comprehending the language of the law, but
also needs a methodology and guidelines with which to resolve instances
of conflictin its conclusions.

We shall be taking up each of these topics in the following pages, but it
will be useful to start this section with a discussion of ta’wil.
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Ta’wil (Allegorical Interpretation)

' .
It should be noted at the outset that in Arabic there are two common
words for ‘interpretation’, namely tafsir and ta’wil. The latter is perhaps
closer to ‘interpretation’, whereas tafsir literally means ‘explanation
The English equivalents of these terms do not convey the same difference
berween them which is indicated in their Arabic usage. ‘Allegorical
interpretation’ is an acceptable equivalent of ta’wil, but I prefer the
original Arabic to its English equivalent. [ propose therefore to explain
the difference between tafsir and ta’wil and then to use ‘ta’wil’ as it is.
gTa/sir basically aims at explaining the meaning of a given text and

educing a hukm from it within the confines of its words and sentences.*
The explanation so provided js, in other words, borne out by the content
and linguistic composition of the text.

Ta'wil, on the other hand, goes beyond the literal meaning of words
and sentences and reads into them a hidden meaning which is often based
on speculative reasoning and Jjtihad. The norm in regard to words is that
they impart their obvious meaning. Ta'wil is a departure from this norm,
and is presumed to be absent unless there is reason to justify its
application.? Ta’wil may operate in various capacities, such as specifying
the general, or quaiifying the absolute terms of a given text. All words are
presumed to convey their absolute, general, and unqualified meanings
unless there is reason to warrant a departure to an alternative meanilé_gD

From a juridical perspective, ta’wil and tafsir share the same basic
purpose, which is to clarify the law and to discover the intention of the
Lawgiver in the light of the indications, some of which may be definite
and others more remote. Both are primarily concerned with speech that is
not sc!f-evident and requires clarification. Sometimes the Lawgiver or the
proper legislative authority provides the necessary explanation to a legal
text. This variety of explanation, known as tafsir tashri‘i, is an integral
part of the law. To this may be added tafsir which is based on definitive
indications in the text and constitutes a necessary and logical part of it.
Beyond this, all other explanations, whether in the form of tafsir or of
ta'wil, partake in the naturc of opinion and ijtihad and as such do not
constitute an integral part of the law. The distinction between tafsir and
ta’wil is not always clear-cut and cbvious. An explanation or commen-
tary on a legal text may partake in both, and the two may converge at
certain points. It is nevertheless useful to be aware of the basic distinction
between tafstr and ta’wil. We should aiso bear in mind that in the context
of usiil al-figh, especially in our discussion of the rules of interpretation,
it is ta’wil rather than safsir with which we are primarily concerned.

The ulema of usal have defined ta’wil as departure from the manifest
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(Zahir) meaning of a text in favour of another meaning where there is
eviderice to justify the departure.* Ta’wil which is attempted in accord-
ance with the conditions that ensure its propriety is generally accepted,
and the ulema of all ages, including the Companions, have applied it in
their efforts at deducing legal rules from the Qur'an and Sunnah. Ta'wil
which is properly constructed constitutes a valid basis for judicial deci-
sions. But to ensure the propriety of ta’wil, it must fulfil certain conditions,
which are as follows: (1) That there is some evidence to warrant the
application of ta’wil, and that it is not founded on mere inclination or
personal opinion. (2) That the. word or words of a given text arec amenable
to ta’wil. In this way only certain types of words, including for example the .
manifest (Zahir) and explicit (Nass), are open to ta'wil, but not the

unequivocal (Mufassar) and the perspicuous (Muhkam). Similarly, the

general (‘Amm) and the absolute (Mutlaq) are susceptible to ta'wil but not

the specific (Khdss) and the qualified (Mugayyad), although there are cases

where these too have been subjected to ta’wil. (3) That the word which is

given an allegorical interpretarion has a propensity, even if only a weak

one, in favour of that interpretation. This condition would preclude a

far-fetched interpretation that goes beyond the capacity of the words of a

given text. (4) That the person who attempts ta’wil is qualified to do so and

that his interpretation is in harmony with the rules of the language and

customary or juridical usage. Thus it would be unacceptable if the word

qur” in the Qur’anic text (al-Baqarah, 2:228) were to be given a meaning

other than the two meanings which it bears, namely menstruation (hayd)

and the clean period between menstraations (tuhr). For qur’ cannot carry

an additional meaning, and any attempt to give it one would violate the
rules of the language. But ta'wil in the sense of a shift from the literal to the

metaphorical and from the general to the specific is not a peculiarity of

Arabic, in that words in any language are, in fact, amenable to these

possibilitie§.* '

(There are two types of ta'wil, namely ta'wil which is remote and
far-fetched, and ‘relevant’ ta’wil which is within the scope of what might
be thought of as correct understanding. An example of the first type is the
Hanafi interpretation of a Hadith which instructed a Companion, Firiz
al-Daylami, who professed Islam while he was married to two sisters, to
“‘retain [amsik] one of the two, whichever you wish, and separate from
the other’.¢

R LR B O A EA RO W
The Hanafis have interpreted this Hadith to the effect that al-Daylami
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was asked to contract a new marriage with one of the sisters, if they
happened to have been married in a single contract of marriage, but that
if they had becn married in two separate contracts, to retain the one
whom he married first, without a contract. The Hanafis have resorted to
this ta’wil apparently because of the Shari‘ah rule which does not permit
two women to be married in a single contract. If this were to be the case,
then a new contract would be necessary with the one who is to be
rctained.)

But this is regarded as a remote interpretation, one which is not
supported by the wording of the Hadith. Besides, al-Daylami was a new
convert to Islam who could not be presumed to be knowledgeable of the
rules of Shari‘ah. Had the Prophet intended the meaning that the Hanafis
have given to the Hadith, the Prophet would have clarified it himself. As
it is, the Hanafi interpretation cannot be sustained by the contents of the
Hadith, which is why it is regarded as far-fetched.”

Ta'wil is relevant and correct if it can be accept€d without recourse to
orced and far-fetched arguments. The interpretation, for example,
which the majority of ulema have given to the phrase ‘idha qumtum
ila’l-saldh’ (‘when you stand for prayers’) in the Qur’anic text concerning
the requirement of ablution for salah (al-Ma’idah, §:7) to mean ‘when
you intend to pray’ is relevant and correct; for without it, there would be
some irregularity in the understanding of the text. The passage under
discussion reads, in the relevant part: ‘O believers, when you stand for
salah, wash your faces, and your hands up to the elbows . . .” *“When you
stand for<alah’ here is understood to mean ‘when you intend to perform
salah’. The fact that ablution is required before entering the salab is the
proper interpretation of the text, as the Lawgiver could not be said to
have required the faithful to perform the ablution after having started the
salah.® ")

o set a total ban on ta’wil, and always to try to follow the literal
meaning of the Qur'an and Swunnah, which is what the Zahirs have
tended to do, is likely 10 lead to a departure from the spirit of the law and
its general purpose. It is, on the other hand, equally valid to say that
interpretation must be attempted carefully and only when it is necessary
and justified, for otherwise the law could be subjected to arbitrariness
and zbuse. A correct interpretation is one for which support could be
found in the nusis, in analogy (giyds), or in the general principles of the
law. Normally a correct interpretation does not conflict with the explicit
injunction of the law, and its accuracy is borne out by the contents of the
text itself.® 7
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Classification I: Clear and Unclear Words

From the viewpoint of clarity (wudiih), words are divided into the two
main categories of clear and unclear words. A clear word conveys a
concept which is intelligible without recourse tn interpretation. A ruling
which is communicated in clear words constitutes the basis of obligation,
without any recourse to ta’wil. A word is unclear, on the other hand,
when it lacks the foregoing qualities; the meaning which it conveys is
ambiguous/incomplete, and requires clarification. An ambiguous text
which is in need of clarification cannot constitute the basis of action. The
clarification so required can only be supplied through extraneous cvi-
dence, for the text itself is deficient and fails to convey a complete
meaning without recourse to evidence outside its contents. A clear text,
on the other hand, is self-contained, and needs no recourse to extrancous
evidence.

From the viewpoint of the degree of clarity and conceptual strength,
clear words are divided into four types in a ranking which starts with the
least clear, namely the manifest (Zahir) and then the explicit (Nass),
which commands greater clarity than the Zahir. This is followed by the
unequivocal (Mufassar) and finally the perspicuous (Mubhkam), which
ranks highest in respect of clarity. And then from the viewpoint of the
degree of ambiguity in their meaning, words are classified, once again,
into four types which start with the least ambigious and end by the most
ambiguous in the range. We shall begin with an exposition of the clear
words.

I. 1 & 2 The Zahir and the Nass

N
The manifest (Zahir) is a word which has a clear meaning and yet is open
to ta’wil, primarily because the meaning that it conveys is not in harmony
with the context in which it occurs. It is a word which ‘has a literal/
original meaning of its own but which leaves open the possibility of an
alternative interpretation. For example, the word ‘lion’ in the sentence °I
saw a lion’ is clear enough, but it is possible, although less likely, that the
speaker might have meant a brave man. Zahir has been defined as a word
or words which convey a clear meaning, while this meaning is not the
principal theme of the text in which they appear.'?™

hen a word conveys a clear meaning that is also in harmony with the
context in which it appears, and yet is still open to ta'wil, it is classified as
Nass.The distinction between the Zahir and Nass mainly depends on
“their relationship with the context in which they occur. Zahir and Nass
both denote clear words, but the two differ in that the former does not
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constitute the dominant theme of the text whereas the Nass docs.Q’hese
may be illustrated in the Qur'anic text concerning polygamy, as follows:

And if vou fear that you cannot treat the orphans justly, then marry the women who
seem good to you, two, three or four (al-Nis3, 4:3).

Two points consitute the principal theme of this dyah, one of which is
that polygamy is permissiblc, and the other that it must be limited to the
maximum of four. We may therefore say that these are the explicit
rulings (Nass) of this text. But this text also establishes the legality of
marriage between men and women, especially in the part where it reads
‘marry of the women who seem good to you’. However, legalising
murriage is not the principal theme of this text, but only a subsidiary
point. The main theme is the Nass and the incidental point is the Zahir."* :
Cl'he effect of the Zahir and the Nass is that their obvious meanings
must be followed and action upon them is obligatory unless there is
evidence to warrant recourse to ta'wil, that is, to a different interpre-
tation which might be in greater harmony with the intention of the
Lawgich For the basic rules of interpretation require that the obvious
meaning of words should be accepted and followed unless there is a
compelling reason for abandoning the obvious meaning. When we say
that the Zahir is open to tz wil, it means that when the Zahir is general, it
may be specified, and when it is absolute, it may be restricted and
qualified. Similarly the literal meaning of the Zahir may be abandoned in
favour of a metaphorical meaning. And finally, the Zahir is susceptible to
abrogation which, in the case of the Qur'an and Sunnah, could only
occur during the lifetime of the Prophet. An example of the Zahir which
1s initially conveyed in absolute terms but has subsequently been qualified
15 the Qur’anic text (al-Nisa’, 4:24) which spells out the prohibited
degrees of relationship in marriage. The text then continues, ‘and lawful
to you are women other than these, provided you seek them by means of
your wealth and marry them properly . .." The passage preceding this
dyah 1efers to a number of female relatives with whom marriage is
.forbidden, but there is no reference anywhere in this passage either to
polygamy or to marriage with the paternal and maternal aunt of one’s
wife. The apparent or Zahir meaning of this passage, especially in the
part where it reads ‘and lawful to you are women other than these’ would
seem to validate polygamy beyond the limit of four, and also marriage to
the paternal and maternal aunt of one's wife. However, the absolute
terms of this Zyah have geen qualified by another ruling of the Qur’an
(al-Nisa’, 4:3) quoted earlier which limits polygamy to four. The other
qualification to the text under discussion is provided by the Mashbar
Hadith which forbids simultaneous marriage with the maternal and
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paternal aunt of one’s wife.'* This illustration also serves to show an
instance of conflict between the Zahir and the Nass. Since the second of
the two ayat under discussion is a Nass, it is one degree stronger than the
Zahir and would therefore prevail. This question of conflicts between the
Zahir and Nass will be further discussed later.

t will be noted that Nass, in addition to the technical meaning which
we shall presently elaborate, has a more general meaning which is
commonly used by the fugaha’. In the terminology of figh, Nass means a
definitive text or ruling of the Qur’an or the Sunnahb. Thus it is said that
this or that ruling is a Nass, which means that it is a definitive injunction
of the Qur'an or Sunnah. But Nass as opposed to Zahir denotes a word
or words that convey a clear meaning, and also represents the principal
theme of the text in which it occurs. An example of Nass in the Qur’an is
the Qur’anic text on the priority of debts and bequests over inheritance in
the administration of an estate. The relevant ayah assigns specific shares
to a number of heirs and then provides that the distribution of shares in
all cases is to take place ‘after the payment of legacies and debts’
(al-Nisa’,” 4:11). Similarly, the Qur'dnic text which provides that
‘unlawful to you are the dead carcass and blood’ (al-Ma’idah, 5:3), is a
Nass on the prohibition of these items for human consumption.'? As
already stated, the Nass, like the Zahir, is open to ta’wil and abrogation.
For example, the absolute terms of the ayah which we just quoted on the
prohibition of dead carcasses and blood have been qualified elsewhere in
the Qur'an where ‘blood’ has been qualified as ‘blood shed forth’
(al-An‘am, 6:145). Similarly, there is a Hadith which permits consump-
tion of two types of dead carcasses, namely fish and locust.'* (See full
vetsion of this Hadith on page 131.) Another example of the Nass which
has been subjected to ta’wil is the Hadith concerning the legal alms
(zakah) of livestock, which simply provides that this shall be ‘one in every
forty sheep’.'s "

auaumj&;

The obvious Nass of this Hadith admittedly requires that the animal
itself should be given in zakah. But it would seem in harmony with the
basic purpose of the law to say that either the sheep or their equivalent
monetary value may be given. For the purpose of zakah is to sausty the
needs of the poor, and this could equally be done by giving them the
equivalent amount of money; it is even likely that they might prefer
this,'¥ The Hanafis have offered a similar interpretation for two other
Qur'anic dyat, one on the expiation of futile oaths,and the other on the
expiation of deliberate breaking of the fast during Ramadan. The first is
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enacted at feeding ten poor persons {al-Ma’idah, 5:92), and the second at
feeding sixty such persons (al-Mujadalah, §8:4). The Hanafis have held
that this text can be implemented either by feeding ten needy persons or
by feeding one such person on ten occasions. Similarly, the provision in
the second ayah may be understood, according to the Hanafis, to mean
feeding sixty poor persons, or one such person sixty times.'”

As already stared, Nass is stronger than Zahir, and should there be a
conflict between them, the former prevails over the latter. This may be
illustrated in the following two Qur’anic passages, one of which is a Nass
in regard to the prohibition of wine, and the other a Zdhir in regard to
the permissibility of eating and drinking in general. The two passages are
as fellows:

~ O believers! Intoxicants, games of chance and sacrificing to stones and arrows are
the unclean works of Satan. So avoid them . . . (al-Ma’idah, 5:93).
On those who believe and do good deeds, there is no blame for what they consume
while they keep their duty and believe and do good deeds (al-Ma’idah, 5:96).

The Nagss in the first Gyah is the prohibition of wine, which is the main
purpose and theme of the text. The Zahir in the second dyab is the
permissibility of eating and drinking without restriction. The main
purpose of the second dyab is, however, to accentuate the virtue of piety
(tagwad) in that taquwd is not a question of austerity with regard to food, it
is rather a matter of God — consciousness and good deeds. There is an
apparent conflict between the two ayat, but since the prohibition of wine
is established in the Nags, and the permissibility regarding food and drink
is in the form of Zahir, the Nass prevails over the Zahir."*

To give an example of Zahir in modern criminal law, we may refer to
the word ‘night” which occurs in many statutes in connection with theft.
When theft is committed at night, it carrtes a heavier penalty. Now if one
takes the manifest meaning of ‘night’, then it means the period between
sunset and sunrise. However this meaning may not be totally harmonious
with the purpose of the law. What is really meant by ‘night’ is the dark of
the night, which is an accentuating circumstance in regard to théft. Here
the meaning of the Zahir is qualified with reference to the rational
purpose of the law and the nature of the offence in question.™® '

I. 3 & 4 Unequivocal (Mufassar) and Perspicuous (Mubkam)

( Mufassar is a word or a text whose meaning is completely clear and is, in
the meantime, in harmony with the context in which it appears. Because
of this and the high level of clarity in the meaning of Mufassar, there is no
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need for recourse to ta’wiD But the Mufassar may still be open to
abrogation which might, in reference to the Qur'an and Sunnah, have
taken place during the lifetime of the Prophet.@he idea of the Mufassar,
as the word itself implies, is that the text explains itself. The Lawgiver
has, in other words, explained His own intentions with complete clarity,
and the occasion for ta’'wil does not arise. The Mufassar occurs in two
varieties, one being the text which is self-explained, or Mufassar
bidhatih, and the other is when the ambiguity in one text is clarified and
explained by another. This is known as Mufassar bighayrib, in which
case the two texts become an integral part of one another and the two
combine to constitute a Mufassar.** An example of Mufassar in the
Qur’an is the text in sura al-Tawbah (9:36) which addresses the believers
to ‘fight the pagans all together (kdffab) as they fght you all together’.
The word ‘kaffah’ which occurs twice in this text precludes the possibil-
ity of applying specification (takbsis) to the words preceding it, namely
the pagans (mushrikin). Mufassar occurs in many a modern statute with
regard to specified crimes and their penalties, but also with regard to civil
liabilities, the payment of damages, and debts. The words of the statute
are often self-explained and definite so as to preclude ta’w‘iD@:t the basic
function of the explanation that the text itself provides is concerned with
that part of the text which is ambivalent (mujmal) and needs to be
clarified. When the necessary explanation is provided, the ambiguity is
removed and the text becomes a Mufassar. An example of this is the
phrase ‘laylah al-gadr’ {(‘night of gadr’) in the following Qur’anic
passage. The phrase is ambiguous to begin with, but is then explained:
We sent it [the Qur’dn] down on the Night of Qadr. What will make vou realise

what the Night of Qadr is like? [. . .] It is the night in which angels and the spirit
descend [. . .] (al-Qadr, 97:1—4).

The text thus explains the ‘laylah al-qadr’ and as a result of the
explanation vo provided, the text becomes self-explained, or Mufassar.
Hence there is no need for recourse to ta’wil}Sometimes the ambiguous
of the Qur’an is clarified by the Sunnab, ainld when this is the case, the
clarification given by the Sinnab becomes an integral part of the Qur’an,
There are numerous examples of this, such as the words salah, zakah,
bajj, riba, which occur in the following ayat:

Perform the salah and pay the zakah (al-Nahl, 16:44).

God has enacted upon people the pilgrimage of hajj to be performed by all who are
capable of it (Al-‘Imran, 3:97). ’

God permitted sale and prohibited usury (riba) (al-Baqarah, 2:275). -

The juridical meanings of salah, zakah, hajj and riba could not be known
from the brief references that are made to them in these @vat. Hence the
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Prophet provided the necessary explanation in the form of both verbal
and practical instructions. In this way the text which was initially
ambivalent (nujmai) became Mufassar. With regard to salah, for exam-
ple, the Prophet instructed his followers to ‘perform the saldh the way
you see me performing it’,

g_l“"i k_j)‘“:‘ﬁi) \s ‘}‘L’

and regarding the hajj he ordered them to ‘take from me the rituals of the
hajj.’*"

There are also many ahadith which explain the Qur’anic prohibition of
riba in specific and elaborate det:lil.>

The value (hukm) of the Mufassar is that acting upon it is obligatory.

e clear meaning of a Mufassar is not open to interpretation and unless
it has been abrogated, the obvious text must be followed. But since
abrogation of the Qur’an and Sunnab discontinued upon the demise of
the Prophet, to all intents and purposes, the Mufassar.is equivalent to the
perspicuous (Mubkam), which is the last in the range of clear words and
is/not open to any change.

Specific words (al-alfaz al-khassah) which are not open to ta’wil or any
gﬁangc in their primary meanings are in the nature of Mufassar. Thus the
Qur’anic punishment of eighty lashes for slanderous accusation (gadhf)
in stra al-Nur (24:4), or the dyab of inheritance (al-Nisa’, 4:11) which
prescribes specific shares for legal heirs, consist of fixed numbers which
rule out the possibility of -ta’wil. They all partake in the qualities of
Mufassar.** % ’

Since Mufabsar is one degree stronger than Nass, in the event of a
conflict between them, the Mufassar prevails. This can be illustrated in
the two hadiths concerning the ablution of a woman who experiences
irregular menstruations that last longer than the expected three days or
so: she is required to perform the salab; as for the ablution (wudu’) for
salab, she is instructed, according to one Hadith:

A woman in prolonged menstruations must make a fresh wudsu’ for every salah:*?
[ - .
W Jﬂ Lo ss Lol
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And according to another Hadith

A woman in prolonged menstruation must make a fresh widu’ at the time of
every salah.**

Do IS <3y Loys Lol

The first Hadith is a Nass on the requirement of a fresh wuda’ for every
salab, but the second Hadith is a Mufassar which does not admit of any
ta’wil. The first Hadith is not completely categorical as to whether ‘every
salah’ applies to both obligatory and supererogatory (fara'id wa-nawafil)
types of salah. Supposing that they are both performed at the same time,
would a separate wudii’ be required for each? But this ambiguity/
question does not arise under the second Hadith as the latter provides
complete instruction: a wudiz’ is only required at the time of every salah
and the same wudii' is sufficient for any number of salabs at that
particular time.**

Words and sentences whose meaning'is clear beyond doubt and are not
open to ta'wil and abrogation are called Mubhkam. An exanmple of this is
the frequently occurring Qur’anic statement that *God knows all things’.)
“This kind of statement cannot be abrogated, either in the lifetime of the
Prophet, or after his demise.*® The text may sometimes explain itself in
terms that would preclude the possibility of abrogation. An example of
this is the Qur’anic address to the believers concerning the wives of the
Prophet: ‘Itis not right for vou to annoy the Messenger of God; nor should
you ever marry his widows after him. For that is truly an enormity in God’s
sight’ (al-Ahzab, 33:35). The prohibition here is emphasised by the word
abadan (never, ever) which renders it Muhkam, thereby precluding the
possibility of abrogation. The Mubkam is, in reality, nothing other than
Mufassar with one difference, namely that Mubkam is not open to
abrogation. An example of Mubkam in the Sunnab is the ruling concern-
ing jihad which provides that ‘jihad (holy struggle) remains valid till the
day of resurrection’.*” ) '

L3l oy ) 'u;u sled!

The ulema of usil have given the Qur’anic dyahb on slanderous accusation
as another example of Mubhkam, despite some differences of interpre-
tation that have arisen over it among the Hanafi and Shafi jurists. The
ayah provides, concerning persons who are convicted and punished for
slanderous accusation (gadhf): ‘And accept not their testimony ever, for
such people are transgressors’ (al-Niir, 24:4). Once again the occurrence
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of abadan (‘for ever’) in this text renders it Mubkam and precludes all
possibility of abrogation. The Hanafis have held that the express terms of
this ayah admit of no exception. A gddbif, that is, a slanderous accuser,
may never be admitted as a witness even if he repents. But according to
the Shafi‘is, if the gadhif repents after punishment, he may be admitted as
a witness. The reason [or this exception, according to the Shafis, is given
in the subsequent portion of the same text, which reads: ‘Unless they
repent afterwards, and rectify themselves.’ The grounds of these differen-
tial interpretations need not be elaborated here. Suffice it to point out
that the dilferences are over the understanding of the pronouns in the
text, whether they refer to the gadbif and transgressors both, or to the
latter orly. There is no difference of opinion cver the basic punishment of
qadhf, which is eighty lashes as the text provides, but only with regard to
the additional penalty disqualifying them as witnesses forever. It would
thus appear that these differences fall within the scope of tafsir rather
than that of ta'wil.

The Mubkam is not open to abrogation. This may be indicated in the
text itself, as in the foregoing examples, or it may be due to the absence of
an abgogating text. The former is known as Mubkam bidbhatih, or
Mubkam by itself, and the second as Mubkam bighayrib, or Muhkam
because of another factor.*®

"The purpose of the foregoing distinction between the four types of
s ovorde T vo RlentiTy Thoir propensiy of otherwise to T2 il that o
_WWB\&TBMng, and whether
‘or not they are open to abrogatiomyIf a word is not open to either of these
Possibilities, it would follow tHt it retains its original or primary
meaning and admits of no other interprctation.@‘he present classifi-
cation, in other wo LM%&%_W
i1s_applicable only to the Zahir and Nass but not to the Mufassar and
"Mubkam. The next purpose of this classifaction is to provide guidelines
for resolving possible conflicts between the various categories of words.
In this way an order of priority is estabiished by which the Mubkam
prevails over the other three varieties of clear words and the Mufassar
takes priority over the Nass, and so on. But this order of priority applies
only when the two conflicting texts both occur in the Qur’an. However,
when a conflict arises between, say, the Zahir of the Qur’an and the Nass
of the Sunnah, the former would prevail despite its being one degree
weaker in the order of priorit)DThis may be illustrated by the gyab of the
Qur’an concering guardianship in marriage, which is in the nature of
Zabhir. The ayab provides: ‘If he has divorced her, then she is not lawful
to him until she marries (hatta tankiha) another man’ (al-Baqarah,
2:229). This text is Zahir in respect of guardianship as its principal
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theme is divorce, not guardianship. From the Arabic form of the word
‘tankiha’ in this text, the Hanafis have drawn the additional conclusion
that an adult woman can contract her own marriage, without the
presence of a guardian. However there is a Hadith on the subject of
guardianship which is in the nature of Nass, which provides that ‘there
shall be no marriage without a guardian (wali)’.*®

This Hadith is more specific on the point that a woman must be
contracted in marriage by her guardian. Notwithstanding this, however,
the Zahir of the Qur’an is given priority, by the Hanafis at least, over the
Nass of the Hadith. The majority of ulema have, however, followed the
ruling of the Sunnab on this point.*®

I. Unclear Words (al-Alfaz Ghayr al-Wadihabh)

ﬁhese are words which do not by themselves convey a clear meaning

without the aid of additional evidence that may be furnished by the
Lawgiver Himself, or by the mujtabid. 1f the inherent ambiguity is
clarified by means of research and ijtihad, the words are classified as
Khafr (obscure) and Mushkil (difficult). But when the ambiguity could
only be removed by an explanation which is furnished by the Lawgiver,
the word is classified either as Mujmal (ambivalent) or Mutashabibh
(intricate), as follows.3 '>

Il.1 The Obscure (Kbaf)

@haﬁ' denotes a word which has a basic meaning but is partially
ambiguous in respect of some of the individual cases to which it is
applied: the word is consequently obscure with regard to these cases
onlyYyThe ambiguity in Khafi needs to be clarified by extraneous evidence
which is often a matter of research and ijtihdd.(én example of Khafr is
the word ‘thief’ (sarig) which has a basic meaning but which, when it is
applied to cases such as that of a pickpocket, or a person who steals the
shrouds of the dead, does not make it immediately clear whether ‘thief’
includes a pickpocket or not and whether the punishment of theft can be
applied to the latter. The basic ingredients of theft are present in this
activity, but the fact that thepickpocket uses a kind of skill in taking the
assets of a person in wakefulness makes it somewhat different from theft.
Similarly, it is not certain whether ‘thief’ includes a nabbash, that is, one
who steals the shroud of the dead, since a shroud is not a guarded
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property (mal mubraz). Inam ShifiT and Aba Yasuf would apply the
prescribed penalty of theft to the nabbash, whereas the majority of ulema
only make him liable to the discretionary punishment of razir. There is
also an ijtibadi opinion which authorises the application of the hadd of
theft to the pickpocker.*?)

The word ‘gatsl’ (killer) in. the Hadith that ‘the killer shall not in-
hent’, *?

Fu e,y

is also Khafi in respect of cértain varieties of killing such as ‘erroneous
killing' (gat! al-khata’). The Malikis have held that erroneous killing is
not included in the meaning of this Hadith, whereas according to the
Hanafis, it is in the interest of safeguarding the lives of the people to
include crroneous killing within the meaning of this Hadith.*+ To remove
the ambiguity in Khafr is usually a matter of fjtihad, which would explain
why there are divergent rulings on each of the foregoing examples. It is
the duty of the mujtahid to exert himself so as to clarify the ambiguity in
the Khafi before it can constitute the basis of a judicial order.

li.2 The Difficult (Mushkil)

Mushkil denotes a word which is inherently ambiguous, and whose
ambiguity can only be removed by means of rescarch and ijtibad )The
Mushkil dilfers from the Khafrin that the latter has a basic meaning which
1s generally clear, whercas the Mushkil is inherently ambiguoustrhcrc are,
for example, words which have more than one meaning, and when they
occur 1n a text, the textis unclear with regard to one or the other of those
meanings. Thus the word ‘qur’ which occurs in sara al-Baqarah (2:228) is
Mushkil as it has two distinct meanings: menstruation (payd) and the
clean period between two menstruations (tubr). Whichever of these is
taken, the ruling of the text will differ accordingly. Imarm Shafii and a
number of other jurists have adopted the latter, whereas the Hanafis and
others have adopted the former as the correct meaning of qur’:)

Sometimes the difficulty arising in the text is caused by the existence of
a conflicting text. Although each of the two texts may be fairly clear as
they stand alone, they become difficult when one attempts to reconcile
them. This may be illustrated in the following two ayat, one of which
provides: ' '

‘Whatever good that befalls you is from God, and whatever misfortune that happens
to you, is from yourself’ (al-Nis3’, 4:79).
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Elsewhere we read in siira Al-Imran (3:154): ‘Say that the matter is all in
God’s hands.” A similar difficulty is noted in the following two passages.
According to the first, ‘Verily God does not command obscenity/evil’
(al-A‘raf, 7:28). And then we read in siira Bani Isrd’il (17:16), ‘When We
decide to destroy a population, We first send a definite order to their
privileged ones, and when they transgress, the word is proven against
them, then We destroy them with utter destruction.” Could it be said that
total destruction‘is a form of evil? There is no certainty as to the correct
meaning of Mushkil, as it is inherently ambiguous. Any explanation which
is provided by the mujtahid is bound to be speculative. The mujtahid is
nevertheiess bound to exert himself in order to discover the correct
meaning of Mushkil before it can be implemented and adopted as a basis of
action.?’

I1.3 The Ambivalent (Mujmal)

sl

.Mujmal denotes a word or text which is inherently unclear and gives no
indication as to its precise meaping)The cause of ambiguity in Mujnal is
inherent in the locution itself\A word may be a homonym with more
than one meaning, and there is no indication as to which might be the
correct one, or alternatively the Lawgiver has given it a meaning other
than its literal one, or the word may be totally unfamiliar. In any of these
eventualities, there is no way of removing the ambiguity without recourse
to the explanation that the Lawgiver has furnished Himself, for He
introduced the ambiguous word in the first place. Words that have been
used in a transferred sense, that is, for 2 meaning other than their literal
one, in order to convey a technical or a juridical concept, fall under the
category of Mujmal. For example, expressions such as salah, ribd, hajj,
and siyam have all lost their literal meanings due to the fact that the
Lawgiver has used them for purposes other than those which they
originally conveyed. Each of these words has a literal meaning, but since
their technical meaning is so radically different from the literal, the link
between them is lost and the technical meaning becomes totally domi-
nant. A word of this type remains ambivalent until it is clarified by the
Lawgiver Himself. The juridical meaning of all the Qur’anic words cited
above has been explained by the Prophet, in which case, they cease to be
ambivalent. For when the Lawgiver provides the necessary explanation,
the Mujmal is explained and turns into Mufassar.

The Mujmal may sometimes be an unfamiliar word which is inherently
vague, but is clarified by the text where it occurs. For example
‘al-qari‘ab’ and ‘halit® which occur in the Qur’an. The relevant passages
are as follows:
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The stunning blow (al-qdri‘ah)! What is the stunning blow? What will make you
realisc what the stunning blow is? It is the Day on which the people will act like
scattered moths; and the mountains will be like carded wool . . . (al-Qiri‘ah,
101:1-5).

Truly man was created restless (hali‘an); so he panics whenever any evil touches
him; and withholds when some fortune befalls him (al-Ma‘irij, 70:20-23).

The ambivalent words in these passages have thus been explained and the
text has as a result become self-explained, or Mufassar. The Mujmal
turns into the Mufassar only when the clarification that the Lawgiver
provides is complete; but when it is incomplete, or insufficient to remove
the ambiguity, the Mujmal turns into a Mushkil, which is then open to
research and #jrihdd. An example of this is the word riba which occurs in
the Qur’an (al-Baqarah, 2:275) in the form of a Mujmal, as when it
reads: ‘God permitted sale and prohibited riba’, the last word in this text
literally meaning ‘increase’. Since not every increase or profit is unlawful,
the text remains ambivalent as to what type of increase it intends to
forbid. The Prophet has clarified the basic concept of #iba in the Hadith
which specifies six items (gold, silver, wheat, barley, salt and dates) to
which the prohibition applies. But this explanation is insufficient for
detailed purposes in that it leaves room for reflection and enquiry as to
the rationale of the text with a view to extending the same rule to similar
commodities. The Hadith thus opens the way to further sjtihad and
analogy to the goods that it has specified.3®

I1.4 The Intricate (Mutashabih)

This denotes a word whose meaning is a total mystery. There are words
in the Qur'an whose meaning is not known at all) Neither the words
themselves nor the text in which they occur provide any indication as to
their meaning{The Mutashabih as such does not occur-in the legal nusis,
bat it does occur in other contexts. Some of the siras of the Qur’an begin
with what is called al-mugatta‘at, that is, abbreviated letters whose
meaning is a total mystery. Expressions such as alif-lam-mim, ya-sin,
ha-mim and many others which occur on 29 occasions'in the Qur’an, are
all classified as Mutashabih.)Some ulema have held the view that the
muqatta‘at are meant to exemplify the inimitable qualities of the Qur’an,
while others maintain that they are not abbreviations but symbols and
names of God; that they have numerical significance; and that they are
used to attract the attention of the audience. According to yet another
view, the Mutashabib in the Qur’an is meant as a reminder of limitations
in the knowledge of the believer, who is made to realise that the unseen
realities are too vast to be comprehended by reason.?”
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( Some ulema, including Ibn Hazm al-Zahiri, have held the view that
with the exception of the mugqatta‘at there is no Mutashabib in the
Qur’an. Others have maintained that the passages of the Qur’an which
draw resemblances between God and man are also in the nature of
Mutashdbih.’ﬂl'hus the ayat which provide: ‘the hand of God is over
their hands’ (al-Fath, 48:10); and in a reference to the Prophet Noah
where we read: ‘build a ship under Our eyes and Our inspiration’ (Hid,
11:37) and in sira al-Rahmain (55:27) where the text runs ‘and the face
of your Lord will abide forever’, are.instances of Mutashdbib as their
precise meaning cannot be known. One can of course draw an appro-
priate metaphorical meaning in each case, which is what the Mu‘tazilah
have attempted, but this is neither sansfactory nor certain. To say that
‘hand’ metaphorically means power, and ‘eyes’ means supervision is no
more than a conjecture. For we do not know the subject of our
comparison. The Qur’in also tells us that ‘there is nothing like Him’
(al-Shara, 42:11). Since the Lawgiver has not explained these resein-
blances to us, they remain unintelligible.*? '

The existence of the Mutashabih in the Qur'an is proven by thc
testimony of the Book itself, which is as follows:

" He it is who has sent down to you the Book. Some of it consist of Mubgumat, which
are the Mother of the Book, while others are Mutashabihat. Those who have
swerving in their bearts, in their quest for sedition, follow the Mutashabibat and
search for its hidden meanings. But no one knows those meanings except God. And
those who are firmly grounded in knowledge say: We believe in it, the whole is from
our Lord. But only people of inner understanding really heed. (Al-Imran, 3:7).

The ulema have differed in their understanding of this ayah, particularly
with regard to the definition of Mubkamat and Mutashabibat. But the
correct view is that Muhkam is that part ¢ ¢ the Qur’an which is not open
to conjecture and doubt, whereas the Mutashabib is. With regard to the
letters which appear at the beginning of siiras, it has been suggested that
they are the names of the siras in which they occur. As for the question
of whether acting upon the Mutashabib is permissible or not, there is
disagreement, but the correct view is that no one may act upon it. This is
so not because the Mutashabib has no meaning, but because the correct
meaning is not known ro any human bcing.“°¢herc is no doubr that all
the Mutashabihat have a meaning, but it is only known to God, and we
must not impose our estimations on the words of God in areas where no
indication is available to reveal the correct meaning to us.* '>
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Classification II: The ‘Ammn1 (General) and the Khass
(Specific).

From the viewpeint of their scope, words are classified into the ‘general’
and the ‘specific’. This is basically a conceptual distinction which is not
always obvious in the grammatical forms of words, although the ulema
have identified certain linguistic patterns of words which assist us in
* differentiating the ‘Amm from the Khdss. .

‘Amm may be defined as a word which applies to many things, not
limited in number, and includes everything to which it is applicable.#* An
example of this is the word ‘insan’ (human being) in the Qur’anic ayah,
‘verily the human being is in loss’ (al-Asr, 103:1), or the command,
‘whoever enters this house, give him a dirham’. In both examples the
application of ‘human being’ and ‘whoever’ is genéral and includes every
human being without any limitation. ‘Amm is basically a word that has a
single meaning, but which applies to an unlimited number without any
restrictions. All words, whether in Arabic or any other language, are
basically general, and unlcss they are specified or qualified in some way,
they retain their generality. According to the reported ijma‘ of the
Companions and the accepted norms of Arabic, the words of the Qur’an
and Sunnah apply in their general capac'ty unless there is evidence to
warrant a departure from the general to an alternative meaning.4? To say
that the “Amm has a single meaning differentiates the ‘Amm from the
homonym (Mushtarak) which has more than one meaning. Similarly,” the

“statement that the ‘“Amm applies to an unlimited number precludes the
Khass from the definition of ‘Amm.44 A word may be general either by its
form, such_as men, students, judges, etc., or by its meaning only, such as
people, community, etc., or by way of substitution, such as by prefixing
pronouns like all, every, entire, etc., to common nouns. Thus the
Qur’anic ayah which provides that ‘every soul shall taste of death’
(Al-‘Imrin, 3:185), or the statement that ‘every contract consists of two
p/a’gtics’ are both general in their import.

" The ‘Amm must include everything to which it is applicable. Thus
'vsﬁen a command is issued in the form of an ‘Amm it is essential that it is
implemented as such. In this way, if A commands his servant to give a
dirham to everyone who enters his house, the proper fulfilment of this
command would require that the servant does not specify the purport of
A’s command to, say, A’s relatives only. If the servant gives a dirham
only to A’s relatives with the explanation that he understood that this
was what A had wanted, the explanation would be unacceptable and the
servant would be at fault.~
- When a word is applied to a limited number of things, including
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everything to which it can be applied, say one or two or a hundred, it is
referred to as ‘specific’ (Khass). A word of this kind may denote a
particular individual such as Ahmad, or Zayd, or an individual belonging
to a certain species such as a horse or a bird, or an individual belonging
to a genus such as a human bcing.*s As opposed o the general, the
specific word applies to a limited number, be it a genus, or a species, or a
particuiar individual. So_long as it applies to a single subject, or a
specified number thereof, it is Khass. But if there is no such limitation to
_the scope of its application, it 1s classified as ‘Amm.

Legal rules which are conveyed in specific. terms are definite in
apphcatlon and are normally not open to ta’wil. Thus the Qur’anic dyah
which enacts the ‘feeding of ten poor persons’ as the expiation for futile
oaths is specific and definite in that the number ‘ten’ does not admit of
any ta’wil. However, if there be exceptional reasons to warrant a
recourse to ta’wil, then the Khdss may be open to it. For example, the
requirement to feed ten poor persons in the foregoing ayah has been
interpreted by the Hanafis as either feeding ten persons or one such
person ten times. The Hanafis have, however, been overruled by the
majority on this point who say that the Khdass, as a rule, is not amenable
tQ ta'wil. B
{In detérmining the scope of the ‘Amma, reference is made not ori; to
the rules of the language but also to the usage of the people, and should
there be a conflict between the two priority is given to the latter. The
Arabs normally use words in their general sense. But this statement must
be qualified by saying that linguistic usage has many facets. Words are
sometimes used in the form of “Amm but the purpose of the speaker may
actually be less than ‘Amm or even Khass. The precise scope of the ‘Amm
has thus to be determined with reference to the conditions of the speaker
and the coniext of the speech. When, for example, a person says that ‘I
honoured the people’ or ‘I {gught the enemy forces’, he must surely mean
only those whom he met. ,~Amm as a rule applies to all that it includes,
especially when it is used’on its own. But when it is used in combination
with other words, then there are two possibilities: either the Amm
remains as before, or it is specified by other words.+¢ >
{_It thus appears that there are three types of ‘Amm, which are as
follows: Firstly, the ‘Amm which is absolutely general, which may be
indicated by a preﬁx in the form of a pronoun. Note for example the
Qur’anic dyat, ‘there is no living creature on earth (wa ma min dabbatin
fi'l-ard] that God does not provide for’ (Hid, 11:6); and “We made
everything [kulla shay’in] alive from water’ (al-Anbiya’, 21:30). In the
first ayah, the prefix ‘ma min’ (‘nc one’, ‘no living creature’), and in the
second ayabh, the word ‘kull’ (i.e. ‘all’ or ‘every’) are expressions which
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identify the ‘Amm. Both of these dyat consist of general propositions
which preclude specification of any kind. Hence they remain absolutely
general and include all to which they apply without any exception.
Secondly, there is the ‘Amm which is meant to imply a Khass. This usage
of “Amm is also indicated by evidence which suggests that the ‘Amm
comprises some but not absolutely all the individuals to whom it could
possibly apply. An example of this is the word ‘al-nas’ (‘the people’) in
the Qur’anic ayah, ‘pilgrimage to the House is a duty owed to God by all
people who are able to undertake it (Al-‘Imran, 3:97). Here the
indictions provided by the text imply that children and lunatics or
anyone who cannot afford to perform the required duty are not included
in the scope of this ayah Thirdly, there is the ‘Amim which is not
accomnpanied by either of the foregoing two varieties of indications as to
its scope. An example of this is the Qur’anic word al-mutallagat
(*divorced women’) in the text which provides that ‘divorced women
mus. observe three courses upon themselves’ (al-Baqarah, 2:228). This’
type of ‘Amm is Zahir in respect of its generaiity, which means that it
remains general unless there is evidence to justify specification (takbsis).
In this instance, however, there is another Qur’anic ruling which qualifies
the general requirement of the waiting period, or ‘iddah, that the
divorced women must observe. This ruling occurs in sara al-Ahzib
{33:49) which is as follows: ‘O believers! When you enter the contract of
marriage with believing women and then divorce them before consum-
marting the marriage, they do not have to observe any ‘iddah’. In this
way, women who are divorced -prior to consummating the marriage are
excluded from the general requirement of the first dyah. The second
avak, i other words, specifies the first.*?

In grammatical terms, the ‘Arwm in its”;irabic usage takes a variety of
idcnnﬁablc forms. The grammatical forms in which the ‘Amm occurs
are, however, numercus, and owing to the dominantly linguistic and
Arabic nature of the subject, 1 shall only atiempt to explain some of the
well-known patterns of the ‘Amm.

When a singular or a plural form of a noun is preceded by the definite
article af it is identified as “Amm. For example the Qur’anic text which
provides, ‘the adultecer, whether a woman or a man, flog them one
hundred fashes’ {al-Nar, 24:2). Here the article al preceding ‘adulterer’
lal-zaniyabk wa'i-zan:) indicates that all adulterers must suffer the pre-
sctibed punishment. Similarly, when the plural form of a noun is
prec: sded by al, 101 identified as “Ammr. {The example thar we gave above
vedating to rhe waiting period of the divorced women (al-mutallugit) 1s a
case in point. The dyab in question begins by the word “al-mmiallagay
that i, “the divorced women’#® who are required to observe z \va;l.ng,
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period of three courses before they can marry again. ‘The divorced
womnen’ is an ‘Amm which comprises all to whom this expression can
apply.”)

~ The Arabic expressions jami‘, kaffah and kull (‘all’, ‘entire’), are
generic in their effect, and when they precede or succeed a word, the
latter comprises all to which it is applicable. (e have already illustrated
the occurrence of ‘kull’ in the Qur’anic text where we read *We made
everything [kulla shay’in] alive from water’. The word jami* has a similar
effect when it precedes or foilows another word. Thus the Qur’anic text
which reads, ‘He has created for you all that is in the earth’ |khalaga
lakumi sna fi’l-ard jami‘a) (al-Baqarah, 2:29) means that everything in the
earth is creared for the benefit of man. Sindilarly, when a word. usually a
plural noun, is prefixed by a conjunctive such as walladhina (‘those men
who’) and wallati (‘those women who’), it becomes generic in its effect.
An example of this in the Qur’an occurs in sara al-Nir (24:21): ‘Those
who [walladhina) accuse chaste women of adultery and tail to bring four
witnesses, flog them eighty lashes.’ This ruling is general as it applies to
all those who can possibly be included in its_scope, and it remains so
unless there is evidence to warrant specification) As it happens, this ruling
has, in so far as it relates to the proof of slanderous accusation, been
specified by a subsequent dyab in the same passage. This second aya’
makes an exception in the case of the husband who is allowed to prove a
charge of adultery against his wife by taking four solemn oaths instead of
four witnesses, but the wife can rebut the charge by taking four solemn
oaths herself (al-Nar, 24:6). The general ruling of the first Zyab has thus
been qualified insofar as it concerns a married couple.

An indefinite word (al-nakirab) when used to convey the negative is
also generic in its effect. For instance the Hadith [ darar wa la dirar
fi’l-1slam (‘no harm shall be inflicted or reciprocated in Islam’) is general
in its impoft, as ‘1d darar’ and ‘la dirar’ are both indefinite words whicn
convey their concepts in the negative, thereby negating all to which they
apply. . .

{ The word ‘man’ (‘he who’) is specific in its application, but when used
in a conditional speech, it has the effect of a general word. To illustrate
this in the Qur’an, we may refer to the text which provides: ‘Whoever
(wa-man] kilis a believer in error, must release a believing slave’
(al-Nisa’, 4:92); and ‘Whoever [fa-man] among you sees the new moon
must observe the fast’ (al-Bagarah, 2:185).

\Cl'here is general agreement to the effect that the Khass is definitive
(gat %) in its import, but the ulema have differed as to whether the ‘Amm
is definitive or speculative (zanni). According to ie Hanafis, the

application of ‘“Amm co all that it includes is definitivelyhe reason being

-
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that the language of the law is usually general and if its application were
to be confined to only a few of the cases covered by its words without a
particular reason or authority to warrant such limited application, the
intention of the Lawgiver would be frustrated.*”}lThe majority of ulema,
including the Shafi‘is, Milikis and Hanbalis, mainfain on the other hand
that the application of ‘Amm to all that it includes is speculative as it is
open to limitation and ta’wil, and so long as there is such a possibility, it
is not definitive}{The result of this disagreement becomes obvious in the
event of a conffict between the “Amm of the Qur’an and the Khdss of the
Hadith, especially the weak or the solitary Hadith. According to the
majority view, a solitary Hadith may specify a general provision of the
Qur’an, for the “Amm of Qur’dn is zanni and the Kbhass of a solitary
Hadith, although definitive in meaning, is of speculative authenticity. A
zanni may be specified by a gati or another zanni®° To the Hanafis,
however, the ‘Amm of Qur'an is definite, and the solitary Hadith, or
qiyas for that matter, is speculative. A definitive may not be limited nor
specified by a speculative){The two views may be illustrated with
reference to the Qur’anic text concerning the slaughter of animals, which
provides ‘eat not [of meat] on which God’s name has not been pronoun-
ced’ (al-An‘am, 6:121). In conjunction with this general ruling, there is a
solitary Hadith which provides that ‘the believer slaughters in the name
of God whether he pronounces the name of God or not’.5!

il @ el S5 0% Ll B

According to the majority, this Hadith specifies the Qur’anic dayah, with
the result that slaughter by a Muslim, even without pronouncing the
name of God, is lawful for consumption. But to the Hanafis, it is not
lawful, as the “Amm of the Qur'’an may not be specified by solitary
(Abdd) Hadith. This disagreement between the juristic schools, however,
arises in respect of the solitary Hadith only. As for the Mutawatir (and
the Mashhiir) there is no disagreement on the point that either of these
may specify the general in the Qur’an just as the Qur’an itself sometimes
specifies its own general provisions.**

A general proposition may be qualified cither by a dependent clause,
that is, a clause which occurs in the same text, or by an independent
locution. The majority of ulema consider either of these eventualities as
two varieties of takhsis. According to the Hanafis, however, an indepen-
dent locution can specify another locution only if it is established that the
two locutions are chronologically parallel to one another. but if they are
not so parallel, the later in time abrogares the former, and the case is one
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of abrogation rather than takhsis,)In the event where the qualifying
words relate to what has preceded and do not form a complete locution
by themselves, they are not regarded as independent propositions.
‘According to the majority, but not the Hanafis, a dependent clause may
“qualify a general proposition by introducing an exception (istithna'}), a
condition (shart), a quality (sifah), or indicating the extent (ghdyah) of
the original proposition. Each of such clauses will have the effect of
limiting and specifying the operation of the general proposition)@\n
example of specification in the form of istithnd’ is the general ruling
which prescribes documentation of commercial transactions that involve
deterred payments in siira al-Baqarah (2:282). This general provision is
then followed, in the same ayah, by the exception ‘unless it be a
transaction handled on the spot that you pass around among yourselves
in which case it will not be held against you if you did not reduce it into
writing’. This second portion of the ayalh thus embodies an exception to
the ﬁrs?peciﬁcation (takhsis) in the form of a condition (shart) to a
general proposition may be illustrated by reference to the Qur’anic text
which prescribes the share of the husband in the estate of his deceased
wife. The text thus provides, ‘in what your wives leave, you are entitled
to one half if they have no children’ (al-Nisa’, 4:12). The application of
the general rule in the first portion of the ayab has thus been qualified by
the condition which the text itself has provided in its latter part, namely
the absence of children. CAnd then to illustrate takhsis by way of
providing a description or qualification (sifah) to a general proposition,
we may refer to the Qur’anic text regarding the prohibition of marriage
with one’s step-daughter where we read *{and forbidden to you are] your
step-daughters under vour guardianship from your wives with whom you
have consummated the marriage’ (al-Nisa’, 4:23). Thus the general
prohibition in the first part of the ayah has been qualified by the
description that is provided in the latter part) émd lastly, to illustrate
takbsis in the form of ghayabh, or specifying the extent.of application of a
general proposition, we may refer to the Qur’anic text on ablutions for
salah. The text prescribes the ‘washing of your hands up to the elbows’
(al-Ma2’idah, 5:6). Washing the hands, which is a general ruling, is thus
specified i regard to the area which must be covered in washing’
Similarly when it is said ‘respect your fellow citizens unless they violate
the law’, the word ‘citizens’ includes all, but the succeeding phrase
specifies the extent of the operation of the general ruling.5?

EWhen the application of a general proposition is narrowed down, not
by a clause which is part of the general locution itself, but by an
independent locution, the latter may consist of a separate text, or of a
reference to the general requirements of reason, social custom, or the
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objectives of Shari‘ab (hikmah al-tashri®). It is by virtue of reason, for
example, that infants and lunatics are excluded from the scope of the
Qur'anic obligation of hajj, which occurs in sira Al-‘Imrir (3:97).
Similarly, the general text of the Qur’an which reads that ‘[a wind] will’
‘destroy everything by the command of its Lord’ (al-Ahqaf, 46:25),
customarily denotes everything which is capable of destruction) imi-
larly, in the area of commercial transactions, the general provisions of the
law are often qualified in the light of the custom prevailing among
people. We have already illustrated specification of one text by another in
regard to the waiting period (“ddab) of divorced women. The general
provision that such women must observe a ‘iddab consisting of three
menstrual cycles occurs in siira al-Baqarah (2:228). This has in turn been
qualified by another text in sara al-Ahzab (33:49) which removes the
requirement of ‘ddah in cases where divorce takes place prior to the
consummation of marriage.’*)And lastly, the general provision of the
Qur’an concerning retaliation in injuries on an ‘equal for equal’ basis
(al-Ma’dah, 5:48) is qualified in the light-of the objectives of the
Lawgiver in the sense that the offender is not to be physically wounded in
the manner that he injured his victim, but is to be punished in proportion
to the gravity of his offence.

. ( Next, there arises the question of chrenological order between the
general and the specifying provisions. The specifying clause is either
parallel in origin to the general, or is of later origin, or their chronologi-
cal order is unknown. According to the Hanafis, when the specifying
clause is of a later origin than the general proposition, the former
abrogates the latter and is no longer regarded as takbsis, but as a partial
abrogation of one text by another. According to the Hanafis, takhsis can
only take place when the ‘Amm and the Khass are chronologically
parallel to one another; in cases where this order cannot be established
between them, they are presumed to be parallel. The difference berween
abrogation and takbsis is that abrogation consists of a total or partial
suspension of a ruling ar a later date, whereas takhsis-essentially limits
the application of the ‘Amm ab initt@(l'o the majority of ulema takbsis is
a form of explanation (bayan) in all of its varietic?:ut to the Hanafis it is
a form of bayan only when the specifying claus€’is independent of the
general propcsition, chronologically parallel to it, and is of the same
degree of strength as the “Amm in respect of biing a gat T or a zanni. But
when the specifying clause is of a later origin than the general propo-
sition, the effect which it has on the latter, according to the Hanafis, is
cne of abrogation rather than bayan.** The majority view on takbsis thus
differs from the Hauafis in that tak#sis sccording to the majority may be
by means of both 2 dependent or an independent locuticn, and the
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specifying clause need not be chronologically parallel to the general
proposition. This is because in the majority opinion, the specifying clause
explains and does not abrogate or invalidate the general proposition.*®
(Notwithstanding the ulema’s disagreement regarding the nature of
takhsis, it would appear that takhsis is not a partial invalidation of the
‘Amm, but an explanation or qualification thereof. This is the majority
view, and seems to be preferable to the Hanafi view which equates
takhsis with partial abrogation.’” Imam Ghazali discusses the Hanafi
position at some length, and refutes it by saying that a mere discrepancy
in time does not justify the conclusion that takhsis changes its character
into abrogation. Nor is it justified to say that a discrepancy in the
strength of the indicatiop (dalil) determines the difference between
takhsis and abrogation.s®

he effect of ‘Amm isthat it remains in force, and action upon it is
required, unless there is a specifying clause which would limit its
application. ko the event where a general provision is partially specified, it
still retains its legal authority in respect of the part which remains
unspeciﬁe%ccording to the majority of ulema, the ‘Anumn is speculative
as 2 whole, whether before or after takhsis, and as such it is open to
qualification and ta’wil in either case/’For the Hanafis, however, the
‘Amm is definitive in the first place, but when it is partially specified, it
becomes speculative in respect of the part which still remains unspecified;
hence it will be treated as zanni and would be susceptible to further
specification by another zanni. 597
as a limiting factor in its general 3ppllC3thl‘l, it will be noted that the
"Cause never. specifies a general ruling. This is relevant, as far as the
Qur’ar is concerned, to the question of asbab al-nizil, or the occasions
of its revelation. One often finds general rulings in the Quran which
were revealed with reference to specific issues. Whether the cause of the
revelation contemplated a particular situation or not, it does not operate
as a limiting factor on the application of the general ruling. Thus the
occasion of the revelation of the ayah of imprecation (li%Gn) in sara
al-Nar (24:6) was a complaint that a resident of Madinah, Hilal ibn
Umayyah, made to the Prophet about the difficulty experienced by the
spouse in proving, by four eyewitnesses, the act of adultery on the part of
the other spouse. The cause of the revelation was specific but the ruling
remains general. Similarly, the Hadith which provides that ‘when any
hide is tanned, it is purified’®®
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was, according to reports, uttered with reference to a sheepskin, but the
ruling is nevertheless applicable to all types of skins. The actual wording
of a general ruling is therefore to be taken into consideration regardless
of its cause. If the ruling is conveyed in general terms, it must be applied
as such even if the cause behind it happens to be specific.®’

Conflict between ‘Amm and Khass

Should there be two textual rulings on one and the same subject in the
Qur’in, one being ‘Amm and the other Khdss, there will be a case of
conflict between them according to the Hanafis, but not according to the
majority. The reason is that to the Hanafis, ‘Amm and Khdss are both
definitve (gat 7) and as such a conflict betw cen them is possible, whereas
to the majority, only the Khdss i1s qat'7 and it would always prevail over
the ‘Amm, which is zanni.5

(The Hanafis maintain that in the event of a conflict, between the
general and the specific in the Qur’in, one must ascertain the chronologi-
cal order between them first; whether, for example, they are both Makki
or Madani ayat or whether one is Makki and the other Madani. If the
two happen to be parallel in time, the Khdss specifies the ‘Amm. If a
different chronological sequence can be established between them, then if
the ‘“Amm is of a later origin, it abrogates the Khdss, but if the Khass is
later, it only partially abrogates the “Amm. This is because the Hanafis
maintain that the Khdss specifies the ‘Amn1 only when they are chronolo-
gically parallel, both are gat %, and both are independent locutions. >

{ The majority of ulema, as already noted, do not envisage the possibil-
ity of a conflict between the ‘Amm and the Khass: when there are two
rulings on the same point, one being ‘Amm and the other Khdss, the
latter becomes explanatory to the former and both are retained: For the
majority, the ‘Amm is like the Zahir in that both are speculative and both
are open to qualification and ta'wil.**
[The two foregoing approaches to fakhsis may be illustrated by the
conflict arising in the following two ahbadith concerning legal alms
(zakah). One of these provides, ‘whatever is watered by the sky is subject
to a tithe'. :

JER DT P

The second Hadith provides that-‘there is no charity in less than five

awsaq’.*?
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A wasaq (sing. of awsaq) is a quantitative measure equivalent to about
ten kilograms. The first Hadith contains a general ruling in respect cf anv
quantity of agricultural crops, but the second Hadith 1s specific on this
point. The majority of ulema (including the Shafils) have held that the
second Hadith explains and qualifies the first. The first Hadith lays down
the general principle and the second enacts the quorum (nisab) of zakah.
For the Hanafis, however, the first Hadith abrogates the second, as they
consider that the first Hadith is of a later origin than the second.
According to the Hanafis, when the “Amm is of a later origin than the
Khass, the former abrogates the latter completely. Hence there is no case
for takbsis and the Hanafis as a result impose no minimum quantitative
limit with regard to zakdh on produce obtained through dry farming,
The two views remain far apart, and there is no meeting ground between
them(However, as already indicated, the majority opinion is sound, and
recourse to abrogation in cases of conflict between the “Amm and Khass
is often found to be unnecessary. In modern law too orie often notices
that the particular usually qualifies the general, and the two can co-exist.
The ‘Amm and the Khdss can thus each operate in their respective
spheres with or without a discrepancy in their time of origin and the
degree of their respective strength.®* ) R
\
Classification III: The Absolute (Mutlag)and the Qualified
(Mugayyad)
Mutlag denotes a word which is neither qualified nor limited in its
application. When we say, for example, a ‘book’, a *bird’ or a ‘man’, each
one is a generic noun which applies to any book, bird or man without any
restriction. In its original state, the Mutlaq is unspecified and unqualified.
The Mutlaq differs from the “Amm, however, in that the latter comprises
all to which it applies whereas the former can apply to any one of a
multitude, but not to all.é (tHHowever, the ulema have differed regarding the
Mutlaq and the Mugayyad. To some ulema, including al-Baydawi, the
Mutlag resembles the ‘Amm, and the Muqayyad resembles the Khdss.
Hence anything which spec1ﬁes the ‘Amm can qualify the Mutlag. Both are
open to ta’wil and Mutlag/Muqayyad are complementary to ‘Amm/Khass
respectively.®® When the Mutlaq is qualified by another word or words it
becomes a Mugayyad, such as qualifying ‘a book’ as ‘a green book’, or ‘a
bird’ as ‘a huge bird’ or ‘a man’ as ‘a wise man™The Mugavyad differs
from the Khass in that the former is a word which implies an unspecified
individual/s who is merely distinguished by certain attributes and qualifi-
cations. An example of Mutlag in the Qur’an is the expiation (kaffarah) of
futile oaths, which is freeing a slave (fa-tahriru ragabatin) in sira al-
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Ma’idah, (5:92). The command in this text s not limited to any kind of
slaves, whether Muslim or non-Muslim. Yet in another Qur’anic passage
the expiation of erroneous killing consists of ‘freeing a Muslim slave’
(fa-tabriru raqabatin mu’minatin) (al-Nisa’, 4:92). In contrast to the first
text which is conveyed in absolute terms, the command in the second dyab
is qualified in that the slave to be released must be a Muslim.)

Cl'he Mutlag remains absolute in its application unless there is a
limitation to qualify it. Thus the Qur’anic prohibition of marriage ‘with
your wives' mothers’ in.sura al-Nisa’ (4:23) is conveyed in absoluve
terms, and as such, marriage with one’s mother-in-law is forbidden
regardless as to whether the marriage with her daughter has been
consummated or not. Since there is no indication to qualify the terms of
the Qur’anic command, it is to be implemented as it is. But when a
Mautlaq is qualified into a Mugayyad, the latter is to be given priority over
the former. Thus if we have two texts on one and the same subject, and
both convey the same ruling (hukm) as well as both having the same
cause (sabab) but one is Mutlag and the other Mugayyad, the latter
prevails over the former. To illustrate this in the Qur’in, we refer to the
two ayat on the prohibition of blood for human consumption. The first
of these, which occurs in absolute terms, provides, ‘forbidden to you are
the dead carcass and blood’ (al-Ma’idah, §:3). But elsewhere in the
Qur’dn there is another text on the same subject which qualifies the word
‘blood” as *blood shed forth’ {daman masfithan) (al-An‘am, 6:145). This
second dyabh is a Mugayyad whereas the first is Mutlag, hence the
Mugayyad prevails Nit will be noted here that the two texts convey_the,
same ruling, namely prohibition, and thar (hey have the same cause or
subject in common (i.e. consumption of blood). When this is the case, the
ulema are in agreement that the Mugayvad qualifies the Mutlag and
prevails over it.»"')

However if there are two texts on the same issue, one absolute and the
other qualited, but they differ with one another in their rulings and in
their cayses, or in both, then neither is qualified by the other and each
will operate as it stands. This is the view of the Hanafi and Mailiki
schools, and the Shafi‘is concur insofar as it relates to two texts which
differ both in their respective rulings and their causes. However the
Shah‘is maintain the view that if the two texts vary in their ruling (hukm)
but hzave the same cause in common, the Mutiag is qualified by the
Mugqayyad. This may be illustrated by referring to the two Qur’anic ayat
concerning ablution, one of which reads, in an address to the believers, to
‘wash your faces and your hands [aydikum] up to the elbows’
(al-Ma’idah, §:7). The washing of hands in this dGyah has been qualified
by the succeeding phrase, that is ‘up to the elbows’. The second Qur’anic
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provision which we are about to quote occurs in regard to tayammum,
that is, ablution with clean sand in the event where no water can be
found, in which case the Qur’an provides, ‘take clean sand/earth and
wipe your faces and your hands’ (al-Nisa’, 4:43). The word ‘aydikum’
(vour hands) occurs as a Mugayyad in the first text but as a Mutlag in the
second. However the two texts have the same cause in common, which is
cleanliness for salah. There is admittedly a difference between the two
rulings, in that the first requires washing, and the second wiping, of the
hands, but this difference is of no consequence. The first is a Mugqayyad
in regard to the area of the hands to be washed whereas the second is
conveyed in absolute terms. The second is therefore qualified by the first,
and the Mugayyad prevails. Conséquently in wiping the hands in
tayammum, too, one is required to wipe them up to the elbows.

And lastly we give another illustration, again of two texts, one Mutlag,
the other Mugayyad, both of which convey the same ruling but differ in
respect of their causes. Here we refer to the two Qur’anic dyat on the
subject of witnesses. One of these, which requires the testimony of two
witness in all commercial transactions, is conveyed in absolute terms,
whereas the second is qualified. The first of the two texts does not qualify
the word ‘men’ when it provides ‘and bring two witnesses from among
your men’ (al-Baqarah, 2:282). But the second text on same subiect, that
is, of witnesses, conveys a qualified command when it provides and bring
two just witnesses [when you revoke a divorce]’ (al-Talaq, 65:2). The
ruling in both of these texts is the same, namely the requirement of two
witnesses, but the two rulings differ in respect of their causes. The cause
of the first text, as already noted, is commercial transactions which must
accordingly be testified to by two men; whereas the cause of the second
ruling is the revocation of taldq. In the first dyah witnesses are not
qualified, but they are qualified in the second ayah. The latter prevails
over- the former. Consequently, witnesses in both commercial transac-
tions and the revocation of taldg must be upright and just.®® :

The foregoing basically represents the majority opinion. But the
Hanafis maintain that when the Mugayyad and the Mutlaq differ in their
causes, the one does not qualify the other and that each should be
implemented independently. The Hanafis basically recognise only one
case where the Mugayyad qualifies the Mutlag, namely when both
convey the same ruling and have the same cause in common. But when
they diifer in either of these respects or in both, then each must stand
separately. In this way the Hanafis do not agree with the majority in
regard ro the qualification of the area of the arms to be wiped in
tayammum by the same terms which apply to ablution by water (wudi’).
The Hanafis argue that the bukm in regard to tayammum is conveyed in
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absolute terms and must operate as such. They cortend that unlike
wudii’, tayammum is a shart concession, and the spirit of concession
should prevail in the determination of its detailed requirements, includ-
ing the area of the arm that is to be wiped.®?

Classification IV: The Literal (Hagiqt) and the Metaphorical
(Majazi)
A word may be used in its literal sense, that is, for its original or primary
"meaning, or it may be used in a secondary and metaphorical sense. When
a word is applied literally, it keeps its original meaning, but when it is
used in a metaphorical sense, it is transferred from is original to a
secondary meaning on grounds of a relationship between the two
meanings.”® There is normally a logical ccnnection between the literal
and the metaphorical meanings of a word. The nature of this relationship
varies and extends over a wide range of possibilities. There are at least
thirty to forty variations in how the metaphorical usage of a word may
relate to its literal meaning.”* The metaphorical usage of a word thus
consists of a transfer from the original to a connected meaning. Once
such a transfer has taken place both the original and the metaphorical
meanings of a word cannot be assigned to it at one and the same time.)
Words are normally used in their literal sense, and in the language of
the law it is the literal meaning which is relied upon most. Hence if a
word is simultaneously used in both these senses, the literal will prevail.
When, for example a person says in his will that ‘I bequeath my property
to the memorisers of the Qur’an’ or to ‘my offspring’, those who might
have memorised the Qur’an but have forgotren it since will not be
entitled. Similarly, ‘offspring (awlad)’ primarily means sons and daugh
ters, not grandchildren. For applying ‘awlad’ to ‘grandchildren’ is a
metaphorical usage which is secondary to its original meaning.”*)
C Both the Hagigi and the Majazi occur in the Qur’an, and they each
convey their respective meanings. Thus whén we read in the Qur’an to
‘kill not [{a tagtuli] the life which God has made sacrosanct’, ‘la taqtul’
carries its literal meaning. Similarly the Majazi occurs frequently in the
Qur’an. When, for example, we read in the Qur’én that ‘God sends down
your sustenance from the heavens’ (Ghafir, 40:13), twmch
causes the production of foodkome ulema have observed that Majazi is
in the nature of a homonym which could comprise what may be termed
as faisshood or that which has no reality and truth, and that falsehood
has 1o place in the Qur’an. Imam Ghazali discusses this argument in
some length and represents the majority view when he refutes it and
acknowledges the existence of the Majazi in the Qur'ﬁmhe Qur’anic
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expression, for example, that ‘God is the light of the heavens and the
earth’ (al-Nir, 24:35) and ‘whenever they {the Jews] kindled the fire of
war, God extinguished it’ (al-Ma'idah, §:67), God being ‘the light of the
universe’, and God having ‘extinguished the fire of war’, are both
metaphorical usages; and numerous other instances of the Majazi can be
found in the Qu_r’én.”%s already stated, the Hagigi and the Majazi both
occur in the Qur’an, and they each convey their respective meanings. But
this is only the case where the Majazr does not represent the dominant
usage)In the event where a word has both a literal and a metaphorical
meaning and the latter is well-established and dominant, it is likely to
prevail over the former.)@ome ulema have, however, held the opposite -
view, namely that the Hagigi would prevail in 2ny case; and according to
yet a third view, both are to be given equal weight. But the first of these
views represents the view of the majority. To give an example, the word
‘talag’ literally means ‘release’ or ‘removal of restriction’ (izalah al-
gayd), be it from the tie of marriage, slavery, or ownership, etc. But since-
the juridical meaning of ralag, which is dissolution of marriage, or
divorce, has become totally dominant, it is this meaning that is most
likely to prevail, unless there be evidence to suggest otherwise.”* D

(The Hagigi is sub-divided, according to the context in which it occurs,
intc Jinguistic (lughawr), customary (‘urfr) and juridical (shar). The
linguistic Hagqigi is a word which is used in its dictionary meaning, such
as ‘lion’ for that animal, and ‘man’ for the male gender of the human
being. The customary Hag#gi occurs in the two varieties of general and
special: when a word is used in a customary sense and the custom is
absolutely common among people, the customary Hagigi is classified as
general, that is, in accord with the general custom. An example of this in
Arabic is the word ‘dabbab’ which in its dictionary meaning applies to all
living beings that walk on the face of the earth, but which has been
assigned a different meaning by general custom, that is, an animal
walking on four legs. But when the customary Hagigi is used for a
meaning that is common to a particular profession or group, the
customary Hagqiqi is classified as special, that is, in accord with a special
custom. For example the Arabic word raf° (‘nominative’) and nasb
(‘accusative’) have each acquired a technical meaning that is common
among grammarians and experts in the language.

{, There is some disagreement as to the nature of the juridical Hagigi, as
some ulema consider this to be a variety of the Majazi, but having said
this, the juridical Hagqigi'is defined as a word which is used for a juridical
mzaning that the Lawgiver has given it in the first place, such as ‘salah’,
which literally means ‘supplication’ but which, in its well-established
juridical sense, is a particular form of worship. Similarly, the word
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‘zakah literally means ‘purification’, but in its juridical sense, denotes a
particular form of charity whose details are specified in the Shan"ah.”)
(1t would take us too far afield to describe the sub-divisions of the
Majazi, as we are not primarily concerned with technical linguistic detail.
Suffice it to point out here that the Majdzi has also been divided into
linguistic, customary and juridical varietiesx}l:lowcver, there is one other
classification which merits our attention. This is the division of the
Hagiqi and Majazi into plain (Sarih) and allusive (Kindyah).)

If the application of a word is such that it clearly discloses the speaker’s
intention, it is plain, otherwise it is allusive. The highest degree of clarity
in expression s achieved by the combination of the plain (Sarib) and the
literal (Hagqiqi) such as the sentence ‘Ahmad bought a house’, or
‘Fatimah married Abmad’XThe plain may also be combined with the
metaphorical, as in the sentenice ‘I ate from this tree’, while it is intended
to mean ‘from the fruit of this tree’.

CThe ‘allusive’ or Kindyah denotes a form of speech which does not
clearly disclose the intention of its speaker. It can occur in combination
with the literal or the metaphorical. When a person wishes, for example,
to confide in his colleague in front of others, he might say ‘I met your
friend and spoke to him about the matter that you know’. This is a
combination of the literal and the allusive in which all the words used
convey their literal meanings but where the whole sentence is allusive in
that it does not disclose the purpose of the speaker with clarity.
"Supposing that a man addresses his wife and tells her in Arabic ‘i ‘taddi
“(start counting) while intending to divorce her. This utterance is allusive,
as ‘counting’ literally means taking a record of numbers, but is used here
in reference to counting the days of the waiting period of ‘iddah. This
speech is also metaphorical in that the “iddab which is caused by divorce
is used as a substitute for ‘divorce’. It is a form of Majazi in which the
effect is used as a substitute for the cause.”®

When a speech consists of plain words, the intention of the person
using them is to be gathered from the words themselves, and there is no
room for further enquiry as to the intention of the speaker. Thus when a
man tells his wife ‘you are divorced’, the divorce is pronounced in plain
words and occurs regardless of the husband's intention){But in the case of
allusive words, one has to ascertain the intention behind them and the
circumstances in which they were uttered. Thus when a man tells his wife
‘you are forbidden ro me’, or when he asks her to ‘join your relatives’, no
divorce wili take place unless there is evidence to show that the husband
intended a diverce.”)

(L Legal matters which require certainty, such as offences entailing the
badd punishment, cannot be established by language which is not plain.
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For example when a person confesses to such offences in allusive words,
he is not liable to punishment.”® D

he jurists are in agreement that a word may be used metaphorically
while still retaining its literal meaning, such as the word ‘umm’ (mother)
which the Arabs sometimes use metaphorically for ‘grandmother’ and yet
still retains its literal meaningYBut there is disagreement among the
ulema of usal as to whether both the literal and metaphorical meanings
of a word can be applied simultaneously) @hen, for example, a man
orders his servant to ‘kill the lion’, could this also include a brave person?
The Hanafis and the Mu‘tazilah have answered this question in the
negative, saying that words normally carry their literal meanings unless
there is evidence t¢) warrant a departure to another meaningw’he Shafi‘is
and the ulema of Hadith have held, on the other hand, that the literal and
the metaphorical meaning of a word can be simultaneously applied. They
have thus validated either of the two meanings of the Qur’anic provision
‘or when you have touched women’ (al-Nisa’, 4:43), which could mean
touching the women with the hand, or touching in the sense of having
sexual intercourse. The text in which this ayab occurs spells out the
circumstances that break the state of purity. Thus when a Muslim ‘touches
a woman’ he must take a fresh ablution for the next salah. But according to
the Hanafis, the Qur’inic ayah on this point only conveys the metaphori-
cal meaning of ‘touching’, that is, sexual intercourse. Hence when a person
is in the state of ablution, and then touches a woman by the hand, his
ablution remains intact. For the Shafs, however, the key word in this
ayabh_rarries both its literal and metaphorical meanings simultaneously.
Consequently the state of purity is broken, not only by sexual intercourse,
but also by a mere touch such as a handshake with a woman who is not of

one’s family.™ )

The Homonym (Mushtarak) .

A homonym is a word which has more than one meaning) Some ulema,
including al-Shafii, have held the view that the homonym is a variety of
‘Amm., The two are, however, different in that the homonym inherently
possesses more than one meaning, which is not necessarily the case with
the “Amm.(An example of the Mushtarak in Arabic is the word *‘ayn’
which means several things, including eye, water-spring, gold, and spy.
Similarly the word ‘qur” has two meanings, namely menstruation, and
the clean period between two menstruations. The Hanafis, the Hanbalis
and the Zaydis have upheld the first, while the Shafi'is, Malikis and
Ja‘faris have upheld the second meaning of qur’.*® )

CThe plurality of meanings in a homonym may be due to the usage of
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different Arab tribes and communities. Some used it for one meaning,
others for the other. Otherwise a word may have acquiged a metaphori-
cal meaning which became literal in course of time){When Mushtarak
occurs in the Qur’an or Sunnab, it denotes one meaning alone, not more
than one. For the Lawgiver does not intend more than one meaning for a
word at any given time. The Shifi‘ls and some Mu‘tazilah have taken
exception to this view as they maintain that in the absence of any
indication in support of one -of the two or more meanings of a
Mushtarak, both or all may be upheld simultaneously provided that they
do not contradict one another JAccording to a variant view, however,
plurality of meanings on a simultaneous basis is permissible in negation
or denial {nafy) but not in affirmation and proof (ithbat). If, for example,
Ahmad says ‘I did not see a ‘ayn (ma ra’aytu ‘aynan)’, ‘ayn in this
negative statement could comprise all of its various meanings. But if
Ahmad says ‘I saw a ‘ayn’, than ‘ayn in this statement must be used for
only one of its several meanings.®’ This view, however, does not extend
to commands and prohibitions which do not admit of affirmation or
denial as such. The rule in regard to commands and prohibitions of the
Shariah is that the Lawgiver does not intend-to uphold more than one of
the different meanings of a homonym at any given time. An example of a
homonym which occurs in the context of a Qur’anic cominand 1s the
word ‘yad’ (hand) in ‘as for the thief, male or female, cut off their hands’
(al-Ma’idah, 5:38). ‘Hand’ in this dyah has not been qualified in any
way, hence it can mean *hand’ from the tip of the fingers up to the wrist,
or up to the elbow, or even up to the shoulder; it also means left or right
hand. But the ulema have agreed on the first and the last of these
meanings, that is, the right hand, up to the wrist.®> To illustrate the
homonym in the context of a prohibitory order in the Qur’an we refer to
the word ‘nakaba’ in sura al-Nisa' (4:22) which reads, ‘and marry not
wormnen whom your fathers had married (ma nakaha aba’ukum)’.
‘Nakaha’ is a homonym which means both marriage and sexual inter-
course. The Hanafis, the Hanbalis, al-Awza and others have upheld the
latter, whereas the Shaf‘is and the Malikis have upheld the former
meaning of nakaha. According to the first view; a woman who has had
sexual intercourse with a man is forbidden to his children and grand-
children; a mere contract of marriage, without consummation, would
thus not amount to a prohibition in this case. The Shafiis and Malikis,
however, maintain that the text 'under discussion only refers to the.
contract of marriage. Accordingly a woman who has entered a contract
of marriage with one’s father or grandfather is unlawful for one to marry
regardless as to whether the marriage had been consummated or not.33
To determine which of the two or more meanings of the Mushtarak is
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to be upheld in a particular locution, reference is usually made to the
context and circumstances in which it occurs. If it is a locution that
pertains to the Shari‘ah, then determining the precise purport of its
words must also take into consideration the general principles and
objectives of the Shari‘ah. The Mushtarak is in the nature of Mushkil
(difficult) and it is for the Mujtabid to determine its correct meaning by
means of research and ijtibad; it is his duty to do so in the event where
Mushtarak constitutes the basis of a judicial order.*+ The mujtahid will
normally look into the context. When, for example, a homonym has two
meanings, one literal and the other juridical, and it occurs in a juridical
context, than as a rule the juridical meaning will prevail. With words
such as salah and talaq, for example, each possesses a literal meaning,
that is supplication’ and ‘release’ respectively, but when they occur in a
juridical context, then their juridical meanings will take priority. As such,
salah would be held to refer to a particular form of worship, and taldg
would mean ‘dissolution of marriage’.

Finally it will be noted in passing that Mushtarak as a concept is not
confined to nouns but also includes verbs. In our discussion of commands
and prohibitions in a separate chapter, we have shown how a word in its
imperative mood can impart more than one meaning. We have also
discussed and illustrated the words of the Qur’an that occur in the
imperative mood, but the juridical value that they convey can either be an
obligatory command, a recommendation, or mere permissibility.
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CHAPTER FIVE

Rules of Interpretation II:
Al-Dalalat (Textual Implications)

The law normally requires compliance not only with the obvious
meaning of its text but also with its implied meaning, and indirect
indications and inferences that could be drawn from it. With reference to
the textual rulings of the Qur’an and the Sunnabh, the ulema of usal have
distinguished several shades of meaning that a nass may be capable of
imparting.Prhe Hanafi jurists have distinguished four levels of meaning
in an order“which begins with the explicit or immediats meaning of the
text. Next in this order.is the ‘alluded’ meaning which is followed by the
‘inferred’ meaning, and lastly by the ‘required’ meaning)There is yet a
fhfth variety of ‘meaning, namely the ‘divergent’ mefning, which is
somewhat controversial but has, in principle, been accepted, as our
discussion will show. The explicit meaning (tbarah al-nass), which is
based on the words and sentences of the text, is the dominant and most
authoritative meaning which takes priority over the other levels of
itnplied meanings that might be detectable in the text. In addition to its
obvious meaning, a text may impart a meaning which is indicated by the
signs and allusions that it might contain. This secondary meaning is
referred to as isharab al-nass, that is the alluded meaning. A legal text
may also convey a meaning which may not have been indicated by the
words or signs and yet is a complementary meaning which is warranted
by the logical and juridical purport of the text. This is known as dalalah
al-nass, or the inferred meaning, which is one degree below the alluded
meaning by virtue of the fact that it is essentially extraneous to the text.
Bur as will later be discussed, there is a difference of opinion between the
Hanafi and the Shafi‘i jurists as to whether the inferred meaning should
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necessarily be regarded as inferior to the alluded meaning. Next in this
order is the iqtida’ al-nass, or the required meaning, which is once again a
logical and necessary meaning without which the text would remain
incomplete and would fail to achieve its desired purpose.' When there is
a conflict between the first and the second meanings, priority is given to
the first. Similarly, the second will take priority over the third and the
third over the fourth, as we shall presently explain.

’1. The Explicit Meaning ( ‘Ibarahb Ial-Nasg)

As already stated, this is the immediate meaning of the text which is
derived from 'its obvious words and sentences. The explicit meaning
represents the principal theme and purpose of the text, especially in cases
where the text might impart more than one meaning and comprises in its
scope a subsidiary theme or themes in addition to the one which is
obvious. In its capacity as the obvious and dominant meaning, the
‘ibarah al-nass is always given priority over the secondary and subsidiary
themes or meanings of the text. To illustrate this, we refer to the Qur’anic
passage on the subject of polygamy, a text which conveys more than one
meaning, as follows ‘And if you fear that you may be unable to treat the
orphans fairly, then marry of the women who seem good to you, two, three
or four. But if you fear that you cannot treat [your co-wives] equitably,
then marry only one . . .’ (al-Nisa’, 4:3). At least three or four meanings
are distinguishable in this text which are: first, the legality of marriage, a
meaning which is conveyed by the phrase fankibit ma taba lakum min
al-nisa’ (‘marry of the women who seem good to you’); second, hmiting
polygamy to the maximum of four; third, remaining monogamous if
polygamy may be feared to lead to injustice; and fourth, the requirement
that orphaned girls must be accorded fair treatment, a meaning which is
indicated in the first part of the text. All of these are conveyed in the actual
words and sentences of the text. But the first and the last are subsidiary and
incidental whereas the second and the third represent the explicit themes
and meanings of the text, that is, the “ibarab al-nags. Limiting polygamy to
the maximum of four is the explicit meaning which takes absolute priority
over all the implied and incidental meanings that this text might convey.*->
Most of the nusis of Shari‘ah convey their rulings by way of ‘tbarab
al-nass. Thus the command to perform the cbligatory prayers, to observe
the fast during Ramadan, to enforce the prescribed penalties for certain
offences, to give specified shares ro the legal heirs in inheritance, etc., are
all instances of ‘tharah al-nass. The effect of ‘tbarah al-nass is that it
conveys a definitive 1uling hukm gati on its own and is in no need of
corroborative evidence. But if the text 1s conveyed in general terms, it may
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be susceptible to qualification, in which case it may not impart a definitive
rule of law but a speculative (zanni) evidence only.?

I1. The Alluded Meaning (isharah al-Nass)

The text itself may not be obvious with regard to its alluded meaning, but
it imparts, nevertheless, a rationally concomitant meaning which is
obrained through further investigation of the signs that might be
detectable therein. Since the alluded meaning does not represent the
principal theme of the text and yet embodies a necessary inference, it is
called ishdrah al-nass. The alluded meaning may be easily detectable in
the text, or may be reached through deeper investigation and ijtihad. An
example of the isharah al-nass in the Qur’an is the text concerning the
maintenance of young children which provides: ‘It is his [father’s] duty to
provide them with maintenance and clothing according to custom’
(al-Baqarah, 2:233). The explicit meaning of this text obviously detér-
mines that it is the father’s duty to support his child. It is also understoad
from the wording of the text, especially from the use of the pronoun
‘labuw’ (his) that only the father and no-one else bears this obligation. This
much is easily detectable and constitutes the explicit meaning of this text.
But to say that the child’s descent is solely attributed to the father and his
identity is determined with reference to that of the father is a rational and
concomitant meaning which is derived through further investigation of
the signs that are detectable in the text.* Similarly, the rule that the
father, when in dire need, may take what he needs of the property of his
offspring without the latter’s permission is yet another meaning which is
derived by way of isharah al-nass. This meaning is derived from the
combination of the text under discussion and the Hadith of the Prophet
whick proclaims that ‘you and your property both belong to your
father’.’ '
ﬂ.ﬂu C.ULA_, ] .

Another example of a combination of the explicit and alluded mean-
ings occurring in the same text is the Qur’anic ayah on the permissibility
of divorce which provides, in an address to the believers: ‘There shall be
no blame on you if you divorce your wives with whom you had no sexual
intercourse, nor had you assigned for them a dower’ (al-Bagarah, 2:236).
The explicit meaning of this text is that divorce is permissible prior to the
consummation of marriage and the assignment of a dower. The alluded
meaning here is the legality of concluding a contract of marriage without
the assignment of a dower (mabr). For a divorce can only occur when
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there is a subsisting marriage. The text implies this to be the case, and
that a marriage can legally exist even without the assignment of a mahr*.

To give yet another example of isharah al-nass we may refer to the
Qur’anic text on consultation (shura) where we read, in an address to the
Prophet, ‘So pardon them [the Companions] and ask for [God's)
forgiveness for them and consult them in affairs’ (Al-‘Imran, 3:159). The
‘tbarah al-nass in this text requires that community affairs must be
conducted through consultation. The alluded meaning of this text
requires the creation of a consultative body in the community to facilitate
the consultation which is required in the obvious text.

The effect of isharah al-nass is similar to that of “bdrakb al-nass in that
both constitute the basis of obligation, unles there is evidence to suggest
otherwise. To illustrate this, we may refer once again to the Qur'anic text
{al-Bagarah, 2:233) which laid down the rule that the child follows the
descent of his father. This is a definitive ruling (hukm qat‘7) which has,
however, been set aside by ijma‘in respect of slavery to the effect that the
offspring of a slave does not necessarily acquire the status of his father. In
this example, the ishdrab al-nass initially laid down a definitive ruling but
it has been set aside in respect of slavery by another definitive evidence,
namely the jjra‘.?

I1I. The Inferred Meaning (Dalalah al-Nass)

This is a meaning which is derived from the spirit and ratuonale of a legal
text even if it is not indicated in its words and sentences. Unlike the
explicit meaning and the alluded meaning which are both indicated in the
words and signs of the text, the inferred meaning is not so indicated.
Instead, it is derived through analogy and the identification of an
effective cause (illah) which is in common between the explicit meaning
and the meaning that is derived through inference. This might explain
why some ulema have equated dalalah al-nass with analogical deduction,
namely giyas jali. To illustrate this, we may refer to the Qur’anic text on
the obligation to respect one’s parents. In particular, the text provides,
‘and say not uff to them’ (al-Isra’ 17:23), which obviously forbids the
utterance of the slightest word of contempt to the parents. The effective
cause of this prohibition is honouring the parents and avoiding offence to
them. There are, of course, other forms of offensive behaviour, hesides a
mere contemptuous word such as uff, to which the effective cause of this
prohibition would apply. The inferred meaning of this text is thus heid to
be that ali forms of abusive words and acis which_offead-the parents are
forbiaﬁmel are nor specifically 'nentloned in tH° text unch
consideration™ T

—_—
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To give znother example, the Qur’an proclaims, concerniang the prop-
erty of orphans, that ‘thosc who unjustly devour the property of the
orphans only devour fire into their bodics’ (al-Nisa®, 4:10). The explicit
meaning of this text forbids guardians and executors from devouring the

roperty of their orphaned wards for their personal gain. But by way of
inference the same prohibition is extended to other forms of destruction
and waste which might have been caused, for example, through financial
mismanagement that does not involve personal gain and yet leads to the
loss and destruction of the property of the orphans. Although the text
provides no indication as to the different ways in which destruction can be
caused, they are nevertheless equally forbidden. As already stated, this
kind of inference is equivalent to what is known ac obvious-analogy (giydas
jalt) which consists of identifying the effective cause of a textual ruling,
and when this is identified the original ruling is analogically extended to all
similar cases. The effective cause of the ruling in the foregoing dyah is
protection of the orphans’ property, and any act which causes destruction
orloss of such property falls under the same prohibition.”

[V. The Required Meaning (Igtida’ al-Nass)

This is a meaning on which the text itself is silent and vet which must be
read into it 11 it is to fulfil its proper objective. To give an example, the
Qur'an proclaims concerning the prohibited degrees of relations in
marriage: ‘unlawful to you are your mothers and yvour daughters . ..’
(al-Nisd’, 4:22). This text does not mention the word ‘marriage’, but
cven so it must be read into the text to complete its meaning. Similarly we
read elsewhere in the Qur’an: ‘unlawful to you are the dead carcass and
blood® (al-Ma'idah, 5:3), without mentioning that these are unlawful *for
consumption’. But the text requires the missing element to be supplied in
order that it may convey a complete meaning.

To give a slightly different example of igtida’ al-nass, we may refer to
the Hadith which provides: “There is no fast (/3 siydma) for anyone who
has not intended it from the night before.”

J iy d o e Y

The missing element could either be that the fasting is ‘invalid’ or that it
1s ‘incomplete’. The Hanafis have upheld the latter whereas the Shafi‘is
have read the former meaning into this Hadith. Whichever meaning is
upheld, the consequences that it may lead to will vary accordingly.*®

To summarise, a legal text may be interpreted through the application
of any one or more of the four varietics of textual implications. The
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meaning that is arrived at may be indicated in the words of the text, by
the signs which occur therein, by inference, or by the supplementation of
a missing element. These methods of legal construction may be applied
individually or in combination with one another, and they are all de-
signed to carry the text to its proper and logical conclusions.

As stated above, in the event of a conflict between the ‘ibarah al-nass
and the isharah al-nass, the former prevails over the latter. This may be
illustrated by a reference to the two Qur’inic dyat concerning the
punishment of murder. One of these explicitly proclaims that ‘retaliation
is prescribed for you in cases of murder’ (al-Baqarah, 2:178). But
elsewhere in the Qur’an, it is provided: ‘Whoever deliberately kills a
believer, his punishment will be permanent hellfire’ (al-Nisa’, 4:93). The
explicit meaning of the first dyah provides that the murderer must be
retaliated against; the explicit meaning of the second ayah is that the
murderer is punished with permanent hellfire. The alluded meaning of
the second dyahb is that retaliation is not a required punishment for
murder; instead the murderer will, according to the explicit terms of this
dyah be punished in the hereafter. There is no conflict in the explicit
meanings of the two texts, but only berween the explicit meaning of the
first and the alluded meaning of the second. A conflict thus arises as to
which of the two punishments are to be upheld. But since the first ruling
constitutes the explicit meaning of the text and the second is an alluded
meaning, the former prevails over the latter."!

For another illustration of a conflict between the explicit and the
alluded meanings, we refer to the Qur'anic text which informs the
believers of the dignified status of the martyrs, as follows: *And think not
of those who are slain in God’s way as dead; they are alive, finding their
sustenance in the presence of God’ (Al-‘Imran, 3:169). The explicit terms
of this text obviously declare the martyrs to be alive and that anyone who
thinks they are dead is mistaken. The alluded meaning of this text is held
to be that no funeral prayer is necessary for the martyr as he is decmed to
be still alive. However, this conclusion conflicts with the explicit meaning
of another Qur’anic text which orders, concerning the dead in general, to
‘pray on their behalf {salli ‘alayhim] as your prayers are a source of
tranquillity for them’ (al-Tawbah, 9:103). This text explicitly requires
prayers for everyone, martyr or otherwise, as they are dead literally and
juridically and their property may be inherited by their legal heirs, etc.
This is the explicit meaning of this second text and it prevails over the
alluded meaning of the first.*

To illustrate the conflict between the alluded meaning and the inferred
meaning, we refer firstly to the Qur'anic text on the expiation of
erroneous homicide which provides: *“The expiation (kaffdrah) of anyone
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who erroneously kills a believer is to set free a Muslim slave’ (al-Nisa’, 4
:92). The explicit meaning of this ayah is that erroneous homicide must
be expiated by releasing a Muslim slave. By way of inference, it is further
understood that freeing a Muslim slave would also be required in
intentional homicide. For the purpose of kaffarah is compensation and
atonement for a sin. It is argued that the murderer is alsc a sinner and has
committed a sin far greater then the one who kills as a result of error. The
inferred meaning derived in this way is that the murderer is liable, at
least, to the same kaffarah which is required in erroncous homicide.
However, according to the next dyah in the same passage, to which
reference has already been made: “Whoever deliberately kills a believer,
his punishment is permanent hellfire’ (al-Nisa’, 4:93). The alluded
meaning of this text is that freeing a slave is not required in intentional

- killing. This meaning is understood from the explicit terms of this ayah
which provide that the punishment of deliberate homicide is a permanent
abode in hell. This would in turn imply that murder is an unpardonable
sin, and as such there is no room for kaffarah in cases of murder. This is
the ailuded meaning of the second ayah; and a conflict arises between this
and the inferred meaning of the first Zyah. The alluded meaning, which is
that the murderer is not required to pay a kaffarah, takes priority over
the inferred meaning that renders him liable to payment.*?

The Shafi‘is are in disagreement with the Hanafis on the priority of the
alluded meaning over the inferred meaning. According to the Shafiis, the
inferred meaning takes priority over the alluded meaning. The reason
given for this is that the former is founded in both the language and
rationale of the text whereas the latter is not; that the alluded meaning is
only derived from a sign which is basically weaker than the words and
the rationale of the text, and that the inferred meaning is’ a closer
meaning and should therefore be given priority over the alluded meaning.
It is on the basis of this analysis that, in the foregoing example, the
Shifiis have given priority to-the inferred meaning of the text with the
result that the murderer is also required to pay the kaffarah.'*

V. Divergent Meaning (Mafhiun: al-Mukbalafah) and the
Shah Classification of al-Dalalat

(The basic rule to be stated at the outset here is that a legal text never
implies its opposite meaning, and that any interpretation which aims at
reading a divergent meaning into a given text is unwarranted and
untenable. If a legal text is at all capable of imparting a divergent
meaning, then there needs to be a separate text to validate it. But any
attempt to obtain two divergent meanings from one and the same text is
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bound to defy the very essence and purpose of interpretation. This
argument has been more forcefully advanced by the Hanafis, who are
basically of the view that mafbim al-mukhbalafab is not a valid method of
interpretation.'’ Having said this, however, mafbam al-mukbalafab is
upheld on a restrictive basis not only by the Shifi‘is but even by the
Hanafis; they have both laid down certain conditions which must Le
fulfilled so as to ensure the proper use of this method.
Mafhiim al-mukbalafah may be defined as a meani?g which is derived
rom the words of the text in such a way that it diverges from the explicit
meaning thereof.”® To give an example, the Qur’in proclaims the general
rule of permissibility (ibabab) of foodstuffs for human consumption with
a few exceptions which are specified in the following text: *Say, I find
nothing in the message that is revealed to me forbidden for anyone who
wishes to eat except the dead carcass and blood shed forth’ (daman
masfuhan) (al-An‘am, 6:145). With reference to the latter part of this
text, would it be valid to suggest that blood which is not shed forth (dam
ghayr masfub) is lawful for human consumption? The answer to this
question is in the negative. For otherwise the text would be subjected to
an interpretation which is most likely to oppose its obvious meaning. As
for the permissibility of unspilt blood such as liver and spleen, which
consist of clotted blood, this is established, not by the dyab under
consideration, but by a separate text. Liver and spleen are lawful to eat
by virtue of the Hadith of the Prophet which proclaims thart ‘lawful to us
are two types of corpses and two types of blood. These are the fish, the
-locust, the liver and the spleen.’*”

Sl oLl oless ol LI ol
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As already indicated, the Shafi‘is have adopted a differenr approach to
mafhiam al-mukbalafab. But to put this matter in its proper perspective,
we would need to elaborate on the Shifii approach to textual implica-
tions (‘al-dalalat’) as a whole, and in the course of this general discussion,
we shall turn to mafbim al-mukbalafab in particular D

Unlike the Hanafi classificatior of textual implications into four types,
the Shah‘is have initially divided al-dalalat intc the two main varieties of
dalilah al-mantiq (pronounced meaning) and dalalab al-mafbiim
(unplied meaning). Both of these are derived from the wocds and
sentences of the text. The former focm the obvious text and the larter
come through logical and juridical construction ihiereof. An example of
dalzlah al-mantiq is the Qur’anic ayah which nivoclaims that *God has
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permitted saie and prohibited usury’ (al-Baqarah, 2:275). This text
clearly speaks of the legality of sale and the prohibition of usury. Dalalah
al-mantisg has in turn been subdivided into two types, namely dalalah
al-igtida’ (required meaning), and dalalah cl-isharab (alluded meaning).
Both of these are either indicated in the words of the text or constitute a
necessary and integral part of its meaning. As will be noted, even from
this brief description, the difference between the Shafii and Hanafi
approaches to the classification of al-dalalat is more formal than rcal.'®
Aba Zahrah has aptly observed that essentially all of the four Hanafi
varieties of al-dalalat-are, in one way or another, founded in the actual
words and sentences of the text. Despite the technical differences that
might exist between the four types of implications, they are basically all
founded in the text. In this way all of the four-fold Hanafi divisions of
al-dalalat can be classified under dalalah al-mantiq."®

Dalalab al-mafhiam is an implied meaning which is not indicated in the
text but is arrived at by way of inference. This is to a large extent
concurrent with what the Hanafis have termed dalalah al-nass. But the
Shiah‘ts have more to say on dalalah al-mafbin in that they sub-divide
this into the two types of mafbim al-muwafagah (harmonious meaning)
and mafbam al-mukhbalafaly (divergent meaning). The former is an
implicit meaning on which the text may be silent but is nevertheless in
harmony with its pronounced meaning. This harmonious meaning
(mafhim al-nmawafaqah) may be equivalent to the pronounced meaning
(dalalah al-mantig), or may be superior to it. If it is the former, it is
referred to as lahn al-khitab (parallel meaning) and if the latter, it is
known as fahwa al-khitab (superior meaning). For example, to extend
the Qur’anic ruling in sura al-Nisa’ (4:10) which only forbids ‘de-
vouring the property of orphans’ to other forms of mismanagement and
waste, is a ‘parallel’ meaning (labn al-kbitab). But to cxtend the Qur'anic
text which forbids the utterance of ‘uff’, that is the slightest word of
contempt, to, for instance, physical abuse of one’s parents, is a meaning
which is ‘superior’ to the pronounced meaning of the text.*® The validity
of these forms of harmonious meanings is approved by the ulema of all
schools (except the Zahiris) who are generally in agreement with the
basic concept of mafhim al-muwafaqab. But this is not the case with
regard to mafhum al-mukhalafab, on which the ulema have disagreed.*’

As noted above, mafhim al-mukhélafab diverges from the pronounced
meaning (dalalah al-mantug) of the text, which may, however, be either
in harmony or in disharmony with it. It is only when mafhiam
al-mukhalafab is in harraony with the pronounced meaning of the text
that it is accepted as a valid form of interpretation, otherwise it is
rejected. For an example of the divergent meaning which is in harmony
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with the pronounced meaning of the text, we may refer to the Hadith
which provides: ‘When the water reaches the level of qullatayn [approxi-
mately two feet] it does not carry dirt.”**

A Jog | Gali I AL 13)

In this way when a polluting substance falls into water of this depth, it is
still regarded as clean for purposes of ablution. This is the pronounced,
or explicit, meaning of the text. By way of mafhim al-mukbalafab, it is
understood that water below this level is capable of ‘retaining’ dirt. This
is an interpretation which is deemed to be in harmony with the
pronounced meaning of the Hadith.** ‘

According to the Shafi'is, deduction by way of mafbim al-mukhalatal
is acceptable only if it fulfills certain conditions, which are as follows:
firstly, that the divergent meaning does.not exceed the scope of the
pronounced meaning. For example, the Qur’anic dyab which prohibits
‘saying uff" to one’s parents may not be given a divergent meaning so as
to make physical abuse of them permissible. Secondly, that the divergent
meaning has not been left out in the first place for a reason such as fear or
ignorance; for example, if a man orders his servant to ‘distribute this
charity among the Muslims’, but by saying so he had actually intended
people in need, whether Muslims or non-Muslims, and yetr omitted to
mention the latter for fear of being accused of disunity by his fellow
Muslims. Should there be evidence as to the existence of such a fear, then
no divergent meaning should be deduced. A similar case would be when a
person says that ‘maintenance is obligatory for ascendants and descend-
ants’, while he did not know that collaterals are also enti:led to
maintenance. Should there be evidence as to his ignorance on this point,
then no divergent meaning should be attempted to the effect, for
example, of saying that maintenance is not obligatory for collaterals.
Thirdly, that the divergent meaning does not go against that which s
dominant and customary in favour of something which is infrequent and
rare. To give an example: the Qur'an provides concerning the prohibited
degrees of relationship in marriage: ‘and forbidden to you are [. . .] your
step-daughters who live with you, born of your wives with whom you
have consummated the marriage; but there is no prohibition if you have
not consummated the marriage’ (al-Nisa’, 4:23). This text is explicit on
the point that marriage to a step-daughter who is under the guardianship
of her step-father is forbidden to the latter. By wav of mafhim
al-mukhalafab, this ayah might be taken to mean that a step-daughter
who does not live in the house of her mother’s husband may be lawfuliy
married by the latter. But this would be a meaning which relies on what
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would be a rare situation. The probable and customary situation in this
case would be that the step-daughter lives with her mother and her
step-lather, which 1s why the Qur’an refers to this qualification, and not
because it was meant to legalise marriage with the step-daughter who did
not live with him.*+ Fourthly, that the originai text is not formulated in
response to a particular question or event. For instance, the Prophet was
once asked if free-grazing livestock was liable to zakah; and he answered
in the affirmative. But this answer does not imply that the stall-fed
livestock is nor liable to zakah. The answer was originally given to a
question which specified the free-grazing livestock and not in order to
exempt the stall-fed variety from zakah. Fifthly, that the divergent mean-
ing does not depart from the reality, or the particular state of affairs, which
the text is known to have envisaged. For example the Qur’an provides in a
reference to relations between Muslims and non-Muslims: ‘Let not the
believers befriend the unbelievers to the exclusion of their fellow believers’
(Al-‘linran, 3:28). This ayah apparently forbids friendship with the unbe-
licvers, but this is not the purpose of the text. This ayah was, in fact,
revealed in reference to a particular state of aftairs, namely concerning a
group of believers who exclusively befriended the unbelievers, and they
were forbidden from doing this; it did not mean to impose a ban on
friendship with unbelievers. The text, in other words, contemplated a
particular situation and not the enactment of a general principle, and
should therefore not be taken out of context by recourse to mafhim
al-mukhalafah.*s Sixthly, that the divergent meaning does not lead to a
conclusion that would oppose another textual ruling. To give an example,
we refer to the Qur'anic text on the requirement of retaliation which
provides: ‘Retaliation is prescribed for you in cases of murder: the free for
the free, the slave for the slave, the woman for the woman |[. . .| (al-
Baqgarah, 2:178). This text may not be taken by way of mafbim al-
mukhalafah to mean that a man is not retaliated against for murdering a
woman. For such a conclusion would violate the explicit ruling of another
Cur’anic text which requires retaliation for all intentional homicides on
the broadest possible basis of ‘life for life’ (al-Ma’idah, 5:45).

The main restriction that the Hanafis have imposed on mafbam al-
mukbalafab is that it must not be applied to a revealed text, namely the
Qur’an and the Sunnah. As a method of interpretation, mafbum al-
mukbalafoh is thus validated only with regard to a non-revealed text. Only
in this context, that is, in regard to rational proofs and man-made law, can
it provide a valid basis of hukm and ijtihad. The main reason that the
Hanafis have given in suppor: of this view is that the Qur‘an itself
discourages reliance on mafbiam al-mukbalafab, for there are many
injunctions in the Qur’an and Sunnabh whose meaning will be distorted if
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they were to be given divergent interpretation. To give an example, we
read in the Qur’an, in a reference to the number of months that God
enacted on the day He created the universe, that there shall be rwelve
months in a year. The text then continues to provide that ‘four of them are
sacred, so avoid committing acts of oppression [zulm] therein’ (ai-
Tawbah, 9:36).*¢ By way of mafhim al-mukhalafab, this text could be
taken to mean that acts of oppression are permissible during the rest of the
year. This would obviously corrupt the purpose of this text, as oppression
is always forbidden regardless of the time in which it is comraitted.*”
Similarly, there is a Hadith which instructs the believers that ‘none of vou
may urinate in permanently starding water nor may vou take a bath
therein to cleanse yourselves of major pollution (janababh)’.**
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By way of mafbiam al-mukhalafab, this text could be taken to mean that
taking a bath other than the one specifically for janabah is permissible in
such water, or that urinating is permissible in flowing water, neither of
which would be correct. Bathing in small ponds below a certain depth is
not permitted whether it be for janabak or otherwise.

The Hanafis have further concluded that whenever necessary the
Qur’an itself has stated the divergent implications of its own rulings, and
when this is the case, the divergent meaning becomes an integral part of the
text and must be implemented accordingly. This style of the Qur’anic
legislation suggests that if recourse to mafhum al-mukbalafah were gepe:-
ally valid, there would be no need for it to be explicitly speiled out in the,
Qur’anic text. The Qur’an, in other words, is self-contained and does not
leave it to us to deduce the law from it by recourse to divergent interpre--
tation. Note, for example, the text which instructs the husband to avoid
sexual intercourse with his wife during her menstruaton. The text then
«amediately follows on to specify its own divergent implication: “And
approach them not until they are clean. But when they have purihed
themselves, you may approach them’ (al-Baqarah, z:223). In the same
sura, there is another text, to which reference has already becn made,

" concerning the prohibition of ma[ri:lge between the step-daughter and her
step-father who has consummated the marriage with her mozier. The text
then continues to specity its divergent meaning by providing that ‘there is
no prohtbition if you have not consummated the marriage’ (al-Bagarak,

2:23). The _hnafh Lave thus conciuded that webiim al-inukd Jlafab s
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ne :,mlicnhle to the nusiis of the Qur'an and Swnnab. We oniy deduce
from the sregres suciv rules as are in harmony with rheir expiicit rers, **

:E*-" Shaf'is and the Malikis who vilidate the application of mafhion:
-znlhélafial ve the nusas have, in zddition to the conditions that were
carlier stated, wnposed further restociions which consist of specifving
exacthy what forms of linguistic expressions are amenatble to this method
of interpretativn. For this purpose the Shafi‘s have sub-divided mafhizn:
ai-mitkhalafak into four types. The main purpose of this classification is to
introduce grearer accuracy into the use of mafhion al-mukhalafeh, spec-
iving that itis an agceptable method of deduction only when it occurs'in
any of the following forms but not otherwise:
1. A'Iaf/.'fn.'z al-Sifah {Impliication of the Attribute). When the ruling ¢f a
text s dependent on the fulfiliment of a quality or an attribute then the
ruling in guestion obtains only when that quality is present; otherwise it
apees. Thrs can be shown in the Qur'anic text on the prohibited degrees of
relartons in marriage which includes ‘the wives of your sons proceeding
from vour loins’ (al-Nisa’ 4:23). The proncunced meaning of this rext is
the prohibition of the wife of one’s own son in marriage. The son has thus
been qualified in the text by the phrase ‘proceeding from your loins’. By
way of mafhum al-mukhdlafah itis concluded from this qualiﬁcation that
the wife of an adopted son: or of a son by fosterage (rada‘a), that is a child
who hae suckled the breast ot one’s wife, is not prohibited.*®
2. Mafhiim al-Shart (Implication of the Condition). When the ruling of a
text is contingent on a condition, then the ruling obtains only in the
presence of that condition, and lapses otherwise. An example of this is the
Qur’anic text on the entitlement to maintenance of divorced women who
are obscaving their waiting period (iddah). The text proclaims: ‘I they are
nregnant, then prowdc them with maintenance until they deliver the child’
{al-Talag, 65:6). The condition here is pregnancy and the huksr applies
only when rthis condition is present. By ' way of mafl:am al-mukhbalafak, it 1s
concluded, by those who validate this method at least, that maintenarce is
not required if the divorced woman, who is finally divorced, is not
pregnant. Similarly, the Qur’anic test which provides for a concession in
regard to fasting is conveyed in conditional terms. Having laid down the
dury of fasting, the text then continues: ‘but if any one is ill or travelling,
the prescribed fasting should be observed later’ (al-Baqarah, 2:185). By
way of mafhim al-mukhalafah, it is concluded that the concession to
break the fast does not apply if one is neither ill nor travelling, which is a
valid interpretation.®'

Mafbam al-Ghayah (Implication of the Extent). When the text iisclf
demarcates the extent or scope of the operation of its ruling, the latter will
obtain only within the scope of the stated limits and will lapse when the
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limitis surpossed. To itustrate this, the Qur’anic text on the time of fasting
provides the farthest iimic bevond which onc must stop eating and
drinking during Ramadan: *Ear and drink until vou sec the white streak {or )
dawr in the horizon] distincily from the black® (al-Bagarah, 2::87;. By
way of mafhion al-mikbalafeix, it is concluded that when whiteness
appears in the horizon, one may neither eat nor drink.**

1. Mathisn al-‘Adad {Implication of the Stated Number). When tie
ruling of a text is conveved in terms of a specified number, the number sa
stated must be carefully obseryed. Thus the Qur’anic text on the punish-
ment of adultery is clearly stated to be one hundred lashes {al-Nar, 24:2;.
By way of mafhim al-mukbalafah this text is taken to mean thart t is not
permissible either to increase or decrease the stated number of lashes. '

In conclusion, it may be said that the foregoing metheds are generally
designed (o encourage rational enquiry in the deduction of the abkdim
from the divinely revealed sources. They provide the jurist and the
mujftahid with guidelines so as to ensure the propriety of interpretation
and ijtihad. The restrictions that are imposed on the liberty of the mzjralnd
are obvious enough in thar the textual rulings of the Qur’an and Sunnah
must be treated carefuily so that they are not stretched beyond the limits of
their correct implications. Yet the main thrust of the guidelines that are
provided is one of encouragement to the exercise of rational enguiry in the
understanding and implementation of the nusizs. The rules of interpre-
tation that are discussed under this and the preceding chapter are once
again indicative of the primacy of revelation over reason, and vet they arc,
at the same time, an embodiment of the significant role that reason must
play side by side with the revelation. The two are substantially concurrent
and complementary to one another.
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CHAPTER SIX

Commands and Prohibitions

The language of the Qur’an (and the Sunnah) difters from that of modern
statutes in that Qur'dnic legislation is not confined to commands and
prohibitions and their consequences, but is often coupled with an appeal
to the conscience of the individual. This moral appeal may consist of a
persuasion or a warning, an allusion to the possible benefit or harm that
may accrue from observing or violating an injunction, or a promise of
reward/punishment in the hereafter. Modern laws are often devoid of
such appeals, as'they are usually confined to an exposition of imperative
rules and their tangible results.”

Commands and prohibitions in the Qur’an occur in a variety of forms.
While an injunction is normally expected to be in the imperative mood,
there are occasions where a simple past is used as a substitute. For
example, the injunctions that ‘retaliation is prescribed for you in cases of
murder’ and thar ‘fasting is prescribed for you' (al-Bagarah, 2:178 and
183) are both expressed in the past tense. Similarly, a Qur’anic injunction
may occur in the form of a moral condemnation of a certain form of
conduct, such as the rule on the sanctity of private dwellings which
provides: ‘It is no virtue to enter houses from the back’ (al-Baqarah,
2:189).* Also, a Qur’anic command/prohibition may be conveyed in the
form of an allusion to the consequences of a form of conduct, such as a
promise of reward or punishment in the hereafter. For example, after
expounding the ruies of inheritance in sira al-Nisa’ (4:13—14) the text
goes on to promise to those who observe them a reward, and warns
violators of a punishmeut, in the hereafter.
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140 PRINCIPLES OF ISLAMIC JURISPRUDENCE

I. Commands

A command proper (amr) is defined as a verbal demand to do something
issued from a position of superiority over who is inferior.* Command in
this sense differs from both supplication (du‘a’) and request (iltimas) in
that the former is a demand from an inferior to one who is superior,
whereas a request is a demand among people of equal or near- equal
status. Since a verbal command can mean different things, namely an
obligatory order, a mere recommendation, or even permissibility, the
ulema have differed as to which of these is the primary and +hicn the
accondary meaning of a command. Some havs » 2 (ne view that amr is
in the nature of a homonvm (mie<k2 ue; which imparts all of these
meanings. Othc.~ =~ waa that amr partakes in only two of these
concepts, namely obligadon and recommendation, but not permissibility.
Still others have held that amr implies a permission to do something and
that this is the widest meaning of asmr, which is common to all three of
the foregoing concepts.*

According to the majority opinton, however, a command by itself, that
is, when it is not attended by clues or circumstances that might give it a
particular meaning, implies obligation or an emphatic demand only. But
this may change in the event of other indications being present, which
might reduce a command to permissibility, recommendation, or indeed
to a variety of other meanings. Thus when we read in the Qur’an
commands such as kulit wa’shraba (‘eat and drink’) (al-A‘raf, 7:31), the
indications are that they ameunt to no more than permissibility (ibahah).
For eating and drinking are the necessities of human life, and a command
in respect of them must fogically amount to a permissibility orly.
Similarly the Qur’anic permission in respect of hunting after the com-
pletion of the hajj cerenwnies given in sura al-Ma'idah (5:2 — wa idha
halaltum fastid:i) and its address to ihe believers 1p ‘scatter in the land’
(fa’ntashiri fi'l-ard) afrer performing the Friday prayers (al-Jumu‘ah, 62 :
10) are both in the imperative form. But in both cases the purpose is to
render these activities permissible only.*

A command may likewise convey a recommendation should there be
indications to warrant this conclusion. This is, for example, the case with
regard to the Qur'dnic command which requires the documentation cf
loans: “When you give or take a loan for a fixed period, reduce it into
"'rmng (ai-Baqarah, 2:282). Howevesr, from an indication which cccurs
in the next dyab 11 the same siira, it is concluded that the command here
implies a rccommendation (nadb) only. This dyab reads: ‘and if one of
you deposit a thing on trust, ler the trustee [faithfully] discharge his
trust’. Here the use of the word ‘trast” (amanah) signifies that the creditor
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may trust the debtor even without any writing.® The majority of ulema
have held the same view regarding the requirement of witnesses in
commercial contracts, which is the subject of another Qur’anic command
occurring in the same passage, known as the avah ai-mudayanah
(2:282): “Whenever you enter a contract of sale, let it be witnessed and
let neither the scribe nor the witness suffer harm.” The Zahiri ulema have
upheld the obvious meaning of these provisions and have made docu-
mentation a requirement of every loan, or any form of deferred pavment,
and have made witnesses a requirement of every contract of sale. This, in
their view, is more conducive to the fulfilment of contracts and the
prevention of disputes among people.”

A command may, according to the indications piovided by the context
and circumstances, imply a threat, such as the Qur’anic address to the
unbelievers: ‘Do what you wish’ (imali ma shi’tum-al-Niir, 24:33)and to
the devil: ‘Lead to destruction those that you can” (wastafziz man istata ‘ta)
(Bani Isra’il, 17:64). A command may similarly imply contempt (ihanah)
such as the Qur’anic address to the unbelievers on the Day of Judgement:
‘Taste [the torture], you mighty and honourable!” A command may
sometimes imply supplication when someone says, for examgle, ‘O Lord
grant me forgiveness’, and indeed a host of other meanings which may be
understood in the light of the context and surrounding circumstances.? As
already noted, the majority of ulema have held that a command normally
conveys an obligation unless there are indications to suggest otherwise.

The Lawgiver may at times osder something which has hitherto been
prohibited. The question then zrises as to the nature of a command
which follows a prohibition (al-amr ba‘d al-hazar); does it convey an
obligoric: < 2 mere permissibilitv> The majority of ulema have held the
view that a command following a prohibition means permissibility, not
obligation. Two examples of such a command in the Qur’an have already
been given above in the context ot the permission to hunt foilowing its
prohibition during the hajj ceremananies and the permission to conduct
trade following its prohibition ar the time of the Fridav prayers
(al-M2’idah, s:2; and al-Jumu ah. 62:10 respectively).® An example of
such a command in the ‘Sunnch is the Hadith i, | L1:1 Gw Prophet is
reported to have said: ‘I had fortwdden you from visiting the graves. Nay,
visit them, for it reminds you of me hereafrer’.’®
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The next question which arises in this connection is whether a command
requires a single compliance or repetition. According to the majority view,
this question can only be determined in the light of indications which
might specify that repeated performance is required. However in the
absence of such indications, a single instance of performance is the
minimum requirement of a command. Among the indications which
determine repetition is when a command is issued in conditional terms.
For example, the Qur’anic provision ‘if 'you are impure then clean your-
selves (al-M2a’idah, 5:7), or the text which provides: ‘The adulterer and
adultress, flog them each one hundred ldshes’, that is, if they commit
adultery (al-Nur, 24:2). Since the command to take a bath in the first dyah
is conditional on jarabah, that is, on sexual intercourse, then a bath must
be taken following every instance of sexual intercourse. Similarly when a
command is dependent on a cause or an attribute, then it must be fulfilled
whenever the cause or the attribute is present. The Qur’anic command, for
example, which reads: ‘Perform the salah at the decline of the sun’ (Bani
Isra’1l, 17:18), requires repeated performance at every instance when the
cause for it 1s present, that is, when the specified time of salah arrives.'"

As for the question whether a command requires immediate or delayed
performance, it is once again observed that the command itself merely
consists of a demand, arid the manner of its performance must be
determined in the light of indications and surrounding circumstances.
When, for example, A tells B to ‘do such and such now’, or alternatively
orders him 1o *do such and such tomorrow’, both orders are valid and
there is no contradiction. However, if a command were to require
immediate execution then the word ‘now’ in the first order would be
superfluous just as the word ‘tomorrow’ in the second order would be
contradictory. When a person commands another 1o ‘bring me somec
water’ while he is thirsty, then by virtue of this indication, the command
requires immediate performance just as the order to ‘collect the rent’
when it is given, say, in the middle of the month while the rent is collectc 4
at the end of each month, must mean delayed performance.

It is thus obvious that the commandant may specify a particular time in
which the command muss be executed. The time limit 'may be strict or it
may be flexible. If it is flexible, like the command to perform the
obligatory salih, then performance may be delayed until the last segment
of the prescribed time. But if the command itself specifies no time limit,
such as the order to perform an expiation (kaffarah), then execution may
be delayed indefinitely within the expected limits of one’s lifetime.
However, given the uncertainty of the time of one’s death, an earlv
performance is recommended in regard to kaffarat.”*

And lastly the question arises as to whether a command to do
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something implies the prohibition of its opposite. According to the
majority view, a command to do something does imply the prohibition of
its opposite regardless as to whether the opposite in question consists of a
single act or of a plurality of acts. Thus when a person is ordered to
move, he is in the meantime forbidden to remain still; or when a person is
ordered to stand, he is forbidden from doing any of a number of
opposing acts such as sitting, crouching, lying down, etc. However, some
ulema, including al-Juwayni, al-Ghazali, Ibn al-Hajib and the Mu‘tazi-
lah, have held that a command does not imply the prohibition of its
opposite. A group of the Hanafi and ShafiT ulema have held that only one
of the several opposing acts, whether known or unknown, is prohibited,
but not all.”> The result of such differences would obviously have a
bearing on whether the persen who commits the opposite of a command
must be penalised, and if so, to what extent. Specific answers to such
questions can obviously only be determined in the light of the surround-
ing circumstances and the state of mind of the individual concerned, as
well as the general objectives of the Lawgiver/commander that can be
ascertained in a given command.

I1. Prohibitions

Prohibition (nahy), being the opposite of a command, is defined as a
word or words which demand the avoidance of doing something
addressed from a position of superiority to one who is inferior.’* The
typical form of a prohibitory order in Arabic is that of a negauve
command beginning with /2 such as 13 tafal (do not), or the Qur’anic
prohibition which reads ‘slay not [l taqtuli] the life which God has
made sacred’ (al-An‘dm, 6:151). A prohibition may be expounded ix a
statement (jumlah khabariyyah) such as occurs, for example, in the
Qur’an (al-Bagarah, 2:221): ‘prohibited to you are the flesh of dead
* corpses and blood’. It may sometimes occur in the form of a command
which requires the avoidance of something, such as the Qur'anic parase
wa dharii al-bay‘ (‘abandon sale’, that is during the time of Friday s.ziar —
al-Jumu‘ah, 62:100), or wa’jtanibu qaw! al-zar (‘avoid lying’) in scra
al-Hajj (22:30), or may occur in a variety of other forms that are found
in the Qur’an.

A prohibition, like a command, may convey a variety of meanings.
Although the primary meaning of nahy is illegality, or tahrim, raty is
also used to imply a mere reprehension (kardhiyyah), or guicasce
(irshad), or reprimand (ta’dib), or supplication (du‘a’}. An exampie of
nahy which implies reprehension is the Qur’anic ayab addressing e
believers to ‘prohibit not [l tubarrimi) the clean foods that Goi has
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made lawful to you’ (al-Ma’idah, 5:87). Naby which conveys moral
guidance may be illustrated by the Qur’anic ayah addressing the believers
to ‘ask not questions about things which, if made plain to you, may cause
you trouble’ (al-Ma'idab, 5:104). An example of nabhy which implies a
threat is when a master tells his recalcitrant servant: ‘Don’t follow what |
say and you will see.” An example of naby which conveys supplication in
the Qur’an occurs in sara al-Bagarah (2:286) which reads: ‘Our Lord,
condemn us not if we forget.” Since nahy can convey several meanings,
the ulema have differed as to which of these is the primary (bagigi) as
opposed to the secondary or metaphorical meanings of nahy. Some have
held that illegality (tabrim) is the primary meaning of naby while others
consider reprehension (kardhiyyah) to be the original meaning of nahy.
According to yet another view, naliv is a homonym in respect of both.
The majority (jumbitr) of ulema have held the view that nahy primarily
implies tabrim, a meaning which will be presumed to prevail unless there
are indications to suggest otherwise. An example of nahy in the Qurlan
which has retained its primary meaning is the phrase *lq taqtulit’ in the
dyah which provides ‘slay not life which God has made sacred’. There is
no indication in this text to warrant a departure from the primary
mearniing of la taqtulii. which must therefore prevail. The primary
meaning of nahy may be abandoned for a figurative meaning if there is an
indication to justify this. Hence the phrase 1d tu’akhidhna (‘condemn us
not’) implies supplication, as the demand here is addressed to Almighty
God, and is hence a demand from a position of inferiority, which
indicates that the correct meaning of nahy in this context is supplication,
ordu‘a.'s

I11. Value of Legal Injunctions -

The object of a prchibition may be to prevent an act such as adultery
(zind), or it may be to prevent the utterance of words such as those
purporting to effect the sale of dead corpses, or of a freeman, by means of
offer and acceptance. In either case, the prohibition does not produce any
rights or legal effects whatsoever. Hence no right of paternity is established
through zindg; on the contrary the perpetrator is liable to punishment.
Similarly, no contract is concluded and no right of ownership is proven as
a result of the sale of a corpse.

If the object of prohibition is an act, and it is prohibited owing to an
extraneous attribute rather than the essence of the act itself, such as
fasting on the day of ‘id, then the act is nuli and void (batil) according to
the Shafi‘is but is irreguiar (fasid) according to the Hanafis. The act, in
other words, can produce ro legal result according to the Shafifis, but
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does create legal consequences according to the Hanafis although it is
basically sinful. The Hanafis consider such acts to be defective and must
be dissolved by means of annulment (faskh), or must be rectified if
possible. If the prohibition consists of words such as concluding a
contract of sale which partakes in usury, it is still batil according to the
Shafi‘is but fasid according to the Hanafis, which means that it should be
either revoked or amended to the extent that it is purified of its usurious
content.

The position is, however. different with regard to devotional matters
(‘ibadat) whose purpose is seeking the pleasure of God. The f3sid in this
area is equivalent to batil. Hence there is no merit to be gaired by fasting

" on the day of d, nor will it be taken into account in compensation to the
fasting owed by the mukallaf.

But if the prohibition is due to-an external factor such as a sale
concluded at the time of the Friday prayer, or when salah is performed in
usurped land (al-ard al-maghsiubab), the ulema are generally in agree-
ment that all the legal consequences will follow from the prohibited act,
although the perpetrator would have incurred a sin. Thus the sale so
concluded will prove the right of ownership and the salah is valid and no
compensatory performance of the same salah will be required.'® Further
detail on the fasid and batil can be found in our discussion of the ahkam,
which is the subject of a separate chapter.

As for the question of whether a prohibition requires both immediate
as well as repeated compliance, the ulema are generally in agreement that
it does and that this is the only way a prohibition can be observed. Unless
the object of a prohibition is avoided at all times, the prohibition is
basically not observed. It is therefore necessary to avoid the prohibited
act as from the moment it is issued and whenever it is applicable. This is
the case with regard to prohibitions that are not qualified in any way,
such as the Qur’anic text concerning the property ot-the orphans which
provides: ‘Do not approach [ld tagrabi] the property of the orphan
except in the way that is best’ (al-An‘am, 6:152). However if a
prohibition is qualified by a condition that overrules immediate compli-
ance, then it has to be observed within the meaning of that condition. An
example of this occurs in the Qur'an (al-Mumtahinah, 6o:10) which
reads, in an address to the believers: “When there come to you believing
women refugees, examine [and test] them. God knows best as to their
faith. If you find that they are believers, then send them not back to the
unbelievers.” In this dyah, the probibition (not to send them back) is
conditional upon finding that they are believers, and ur:il then the
prohibition must remain in abeyance.'” There is a difference between a
command and a prohibition in that the purpose of the former is to create
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something or to establish the existence of something, and this is realised
by a single instance of execution, and there is basically no need for

‘fepetition. A prohibition on the other hand aims at the absence of

something, and this cannot be realised unless it is absent all the time. A
single instance of absence is thus not enough to fulfil the purpose of a
prohibition.'*

As already stated, a command which succeeds a prohibition conveys
permissibility only. The position is once again different with regard to a
prohibition: whenever a. prohibition succeeds a command, it conveys
illegality or tahrim, not a mere permissibility."?

Injunctions, whether occurring in the Qur’an or the Sunnab, are of two
types: explicit (sarih) and implicit (ghayr sarih). Explicit commands and
prohibitions require total obedience without any allowance for individ-
ual circumstances and regardless as to whether they are found to be
rational or not. For it s in the essence of devotion (‘ibddab) that
obedience does not depend on the rationality or otherwise of an
injunction. The question arises 2s to whether one should adopt a literal
approach to the enforcenient of commands and prohibitions, or should
allow considerations of rationality and muaslahah to play a part in the
manner of their implementation. For example, the Hadith which pro-
vides that the owners of livestock must give ‘one in forty sheep’ in
zakah**: should this provision be followed literally, or could we say that
the equivalent price of one or many sheep could also be given in zakah?
Similarly, when the Qur’an enjoins the Muslims concerning attendance
at the Friday congregational prayers to ‘rush to the remembrance of God
and abandon sale’ (al-Jumu‘ah, 62:9), should the word rush (fa’s ‘aw) be
taken literally or in the sense of an emphasis on diligence at attending the
Friday prayers? A similar question can be raised with regard to the
second part of the same dyabh which commands the Muslims to ‘abandon
sale’ (twa dhari’l-bay’). Should this be taken to imply that a sale which
has occurred at the specified time is actually unlawful and void, or should
it once again be taken as an order that requires perseverence and
consistent observance? Should one follow the main objective of the
Lawgtver or the literal requirements of the text which convey a command
or a prohibition? These are but some of the questions which are asked
concerning the correct understanding of Qur’anic injunctions.**

The implicit injunctions are also divided into two types. The first of
these is when a ruling of the Qur’an is conveyed in implicit terms but has
been substantiated by the explicit terms of the Hadith, in which case it
becomes equivalent to an explicit ruling.* The second type of implicit
injunction is when a ruling of the Qur’an cccurs, not in the form of a
command or a prohibition, but as praise or condemnation of a certain

www.pathagar.com



Commands-and Prohibitions 147

conduct. The precise import of such provisions cannot always be
ascertained as to whether they convey an injunction or a mere warning or
recommendation as the case may be. Note for example the text which
reads that ‘God does not love the prodigais (ai-musrifin)’ (al-A‘raf, 7:31).
The text of this ayah does not indicate the precise legal or religious
enormity of extravagance, and it cannot be ascertained whether extrava-
gance is prohibited or merely disapproved.

Another question which merits attention in the study of commands
and prohibitions is related to the means that lead to the performance of a
command, or the avoidance of a prohibition. The question is whether the
means should also be covered by the rules which regulate their ends.
Briefly, the answer to this question is in the affirmative. The means which
lead to the observance of commands and prohibitions are covered by the
same ruling which applies to the command/prohibition in the first
place.*?

A mujtahid who deduces the law from a given text must be adequately
familiar with the language of the Qur’an, and must know that the ahkam
are not only expressed in the imperative but that a praise or a promise of
reward may in effect be equivalent to a command. Similarly, a mere
denunciation. a threat of punishment in the hereafter, or a reference to
the adverse consequences of a form of conduct, may be equivalent to a
prohibition.** The distinction as to whether a command in the Qur'an
conveys an obligation (wwujib), a recommendation (nadb) or mere
permissibility (ibahab) must be determined in the light of the objectives
of the Shari‘ah as well as by looking 2t the meaning of the words of the
Qur'an. To determine the value (hukm) of a command, attention is paid
not only to the grammatical form of the words in which it is conveyed,
but also to the general objectives of the law. This is equally true of a
prohibitory text. To determine whether a prohibition conveys actual
tahrim, or mere reprehension (karahah) is not always easily understood
from the words of the nusiis. Only a portion of the nusiis convey a precise
meaning by virtue of clarity of their language. In Shatibi’s estimation, a
much larger portion of the nussis of the Qur’an cannot be determined by
reference only to the linguistic forms in which they are expressed. The
mujtahid must therefore be fully informed of the general principles and
objectives of the Shari‘ah so as to be able to determine the precise values
of the nusis and the commands or prohibitions that they contain.?$
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CHAPTER SEVEN

Naskh (Abrogation]

Literally, naskh means ‘obliteration’, such as in nasakbat al-rily athar
al-mashy, meaning ‘the wind obliterated™ the footprint’. Naskh also
means transcription or transfer (al-naql wa al-talwil) of something from
one state to another while its essence remains unchanged. In this sense.
‘naskb’ has been used in the Qur’anic dyah which reads: inna kunna
nastansikhu ma kuntum ta‘malin, that is, ‘verily We write al! that you
do’ (al-Jathiyah, 45:29). This usage of naskh can also be seen in the
familiar Arabic expressions, tandsukb al-arwah (reincarnation), and
tanasukh al-mawarith, the transfer of inheritance from persons to persons.
The ulema have differed as to which of these two meanings of naskh i1s the
literal (hagiqi) as opposed to that which might be metaphorical (majazi).
Some ulena, including Aba Bakr al-Baqiilani and al-Ghazali, have heid
that ‘naskh’ is a homonym and applies equally to either of its two
meanings. According to the majority view, however, obliteration (al-raf*
wa al-izalah) is the primary, and transcription/transfer is the secondary,
meaning of naskh.'

(Naskh may be defined as the suspension or replacement of one
Shartah ruling by another, provided that the latter is of a subsequent
origin, and that the two rulings are-enacted separately from one another.
According to this definition, naskh operates with regard to the rules of
Shariab only, a proviso which precludes the application of naskh to rules
that are founded in rationality (‘agl) alone. The hukm, or ruling, in this
definition not only includes commands and prohibitions but aiso the
three intermediate categories of recommended, reprehensible and
mubah. The requirement that the two rulings must be separate means
that each must be enacted in a separate text. For when they both occur in
one and the same passage, it is likely that one complements or qualifies
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the other, or that one may embody a condition or an exception to the
other.*

(Abrogation applies almost exclusively to the Qur’an and the Sunnah;
its application to fjmd‘ and giyds, as will later be explained, has been
generally overruled. And even then, the application of naskbh to the
Qur’an and Sunmah is confined, in terms of time, to one period only,
which is the lifetime of the Prophet. There is, in other words, no naskh
after the demise of the Prophet. But during his lifetime, there were
instances when some of the rulings of the Qur’an and Sunnah were either
totally or partially repealed by subsequent rulings. This was due mainly
to the change of circumstances in the life of the community and the facr
that the revelation of the Qur’an spanned a period of twenty-three years.
The ulema arce unanimous on the occurrence of naskh in the Sunnah. It s,
however, with regard to the occurrence of naskh in the Qur’an on which
there is some disagreement both in principle as well as on the number of
instances in which naskh is said to have occurred.*

Abrogation is by and large a Madinese phenomeﬁon which occurred as
a result of the changes that the Muslim community encountered follow-
ing the Prophet’s migration to Madinah. Certain rules were introduced,
at the early stage of the advent uf Islam, which were designed to win over
the hearts of the people. An example of this is the number of daily
prayers which was initially fixed at two but was later increased to five.
Similarly, mut‘ab, or temporary marriage, was initially permitted but
was subscquently prohibited when the Prophet migrated to Madinah.4
These and similar changes were effected in the nusas at a time when the
Muslim community acquired sovereign authority and fresh legislation
was deemed necessary to regulate its life in the new environment of
Madinah.

Some Hanafi and Mu‘tazili scholars have held the view that jjma‘ can
abrogaie a rulmg of the Qur’an or the Sunmm The proponcnts of this
view have claimed that it was due to fjmd‘ that ‘Umar b. al-Khattab
discontinued the share of the mu’allafah al-quliab in the zakah. These
were persons of influence whose friendship and co-operation was deemed
io be benehcial to Islam.’ The Qur’an assigned them a share in zakdk
(al-Tawbah, 9:60), but this was discontinued apparently because the
rnujtabidin of the time reached a unanimous agrcement to that effect.
The correct view, however, is that owing to differences of opinion that
are recorded on this matter, no ijmi‘ could be claimed to have material-
ised.® Destdes, the majority of ulema have held that ijm. ¢ neither
abrogates nor can be abrogated itself; and at any rate #jm3‘ canrot
abrogate a nasy of the Qur’an or the Sunnah. For a valid ijma“ may never
be conciuded in coniradiction to the Qur’an or the Sunnab in the firsi
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place. Al-Amid? elaborates this as follows: the hukm which the ijma
seeks to repeal might be founded in a nass, another ijma‘, or giyas. The
first is not possible, for the fjma“ which seeks to abrogate the nass of
Qur’an or Sunnah is either based on an indication (dalil) or not. If it is
not based on any dalil, then it is likely to be erroneous, and if it is based
on a dalil this could either be a nass or giyas. If the basis (sanad) of ijma‘
is a gryas, then abrogation is not permissible (as we shall explain later);
and if the sanad of ijma“is a nass, then abrogation is by that nass, not by
ijma‘. The share of the mu’allafah al-qulitb was discontinued by ‘Umar b.
al-Khattib or the grounds of the Shari‘ab-oriented policy (al-siyasah
al-shar ‘iyyah), which is explained in the caliph’s widely-quoted phrase
that ‘Gbd has exalted Islam, which is no longer in necd of their favour.””

According to the general rule a Qur’anic nass or a Mutawatir Hadith
cannot be abrogated by a weaker Hadith, by jma‘ or by giyds. For they
are not of equal authority to the nass. This is, in fact, the main argumenr
in support of the rule, already referred to, that no abrogation of the nusis
is possible after the demise of the Prophet, for the Qur’an and the Sunnah
ceased to be revealed with his demise. Since nothing weaker than the
Qur'an ard Sunrab can abrogate anything in either of these sources,
abrogation, to all intents and purposes, came to an end with the death of
the Prophet. Ijma“, giyas and ijtibad, being weaker in comparison to the
nusus, cannot abrogate the rules of divine revelation.*

It is in view of these and similar considerations that the ulema have
arrived at the general rule that {jma‘ can neither abrogate anything nor be
abrogated itself. Abrogation in other words is generally not relevant to
ijma‘. The preferable view, however, is that ijma“ cannot abrogate the
rulings of the Qur’an, the Sunnah, or of another ijma‘ which is founded
in the Qur’an, Sunnah, or givas. However, a subsequent ifma‘ may
abrogate an existing ijma‘ which might be founded in considerations of
public interest, or maslahah mursalah. This would in theory appear to be
the only situation in which #jma“ could operate as an abrogator.?

And finally, since the principal function of giyas is to extend the rulings
of the Qur’dn and Sunnab to similar cases, it may. never operate in the
opposite direction, namely, to repeal a text of the Qur’an or Sunnah.
Broadly speaking, gfyas has no place in the theory of naskh: qiyas cannot
be an abrogator, basically because it is weaker than the nass and ijma*
and thus cannot abrogate either. Nor can giyas itself be abrogated, for
qiyas is normally based on a textual ruling and is bound to remain valid
for as long as the original text remains valid. It is thus inconceivable that
a qiyas be abrogated while the text in which it is founded remains in
force. Furthermore, an established analogy is not exactly abrogated by a
subsequent analogy. If the first analogy is based on the Qur’an, or
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Sunnab, then a conflicting analogy would presumably be erroneous.
. Besides, the two analogies can coexist and be counted as two ijthadi
opinions without the one necessarily abrogating the other. For the rule
concerning Jjtihad is that the mujtahid deserves a reward for his effort
even if his ijtibad is incorrect. In short, naskh basicaily applies to binding
proofs, and giyds is not one of them."®

@ In his Risalah, Imam ShifT has maintained the view that naskb is not a

form of annulment (ilgha’); it is rather a suspension or termination of
one ruling by another. Naskh in this sense is a form of explanation
{(bayan) which does not entail a total rejection of the original ruling."’
Naskb is explanatory in the sense that it teils us of the termination of a
particular ruling, the manner and the time of its termination, whether the
whole of a ruling or only a part of it is terminated, and of course, the new
ruling which is to take its place. However, the majority of nlema do not
accept the view that naskb is a form of bavan. The fact that naskb
terminates and puts an end to a ruling differentiates it from bayan, and
when a ruling is terminated, it cannot be explained.

There may be instances of conflict between two texts which, after
scrutiny, may turn out to be apparent rather than real, and it may be
possible to reconcile them and to eliminate the conflict. One of the two
texts may be general (‘amm) and the other specific (khass), in which case
the ruies of interpretation and takbsis (specification) must be applied so
as to eliminate the conflict as far as possible. If the two texts cannot be so
reconciled, then the one which is stronger in respect of authenticity
(thubat) is to be preferred. If, for example, there be a conflict between the
Qur’an and a solitary Hadith, the latter is weaker and must therefore give
way to the Qur’an. The solitary, or Abad, Hadith may also be abrogated
by the Mutawatir, the Mashhir, or another Ahad, which is clearer in
meaning or which is supported by a stronger chain of narration (isndd).
But if the two texts happen to be equal on all of these points, then the
prohibitory text is to be given priority over the permissive. Furthermore,
in all instances of conflict, it is essential to determine the time factor. If
this can be determined, then the later in time abrogates the earlier. The
chronological sequence between the two rulings can, however, only be
established by means of reliable reports, not by rational argumentation
or analogical reasoning.*?

As a general rule, »askb is not applicable to the ‘perspicuous’ texts ot
the Qur’an and Hadith, known as mubkamat. A text of this nature is
often worded in such a way as to preclude the possibility of repeal. There
are also certain subjects to which abrogation does not apply. Included
amonyg these are provisions pertaining to the attributes of God, belief in
the principles of the faith, and the doctrine of tawhid and the hereafter,
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which could not be subjected to abrogation. Another subject is the
Shari‘ah of Islam itself, which is the last of the revealed laws and can
never be abrogated in its entirety.'* The ulema are also in agreement that
rational matters and moral truths such as the virtue of doing justice or
being good to one’s parents, and vices such as the enormity of telling lies,
are not changeable and are therefore not open to abrogation. Thus a vice
cannot be turned into a virtue or a virtue into a vice by the application of
naskh. Similarly the nusits of the Qur'an and Sunnah which relate the
occurrence of certain events in the past are not open to abrogation. To
give an example, the following Qur’anic text is -not amenable to the
application of naskh: ‘As for the Thamuad, they were destroved by a
terrible storm, whereas the ‘Ad were destroyed by a furious and violent
wind’ (al-Haqqah, 69:5-6). To apply nasklr to such reports would imply
the ateribution of lving to its source, which cannot be entertained. '

To summarise the foregoing: no abrogation can take place unless the
following conditions are satished. First, that the text itselt has not
precluded the possibility of abrogation. An example of this is the
Qur’anic provision concerning persons who are convicted of slanderous
accusation (gadhf) that they may never be admitted as witnesses {al-Nur,
24:4). Similarly the Hadith which proclaims that ‘jibdd shail remain
valid till the day of resurrection’,
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obviously precludes the possibility of abrogating the permanent validity
of jihad.'s Second, that the subject is open to the possibility of repeal.
Thus the attributes of God and the principles of belief, moral virtues and
rational truths, etc., are not open to abrogation. Third, that the
abrogating text is of a later origin than the abrogated. Fourth, that the
two texts are of equal strength in regard to authenticity (thibit) and
meaning (dalalah). Thus a textual ruling of the Qur’an may be abrogated
either by another Qur'inic text of similar strength or by a Mutuvatir
Hadith, and, according to the Hanafts, even by a Mashhir Hadith, as the
latter is almost as strong as the Mutawatir. By the same token, one
Mutawatir Hadith may abrogate another. However, according to the
preferred (rajih) view, neither the Qur’an nor the Mutawatir Hadith may
be abrogated by a solitary Hadith. According to Imam Shah‘i, however,
the Sunnan, whether as Mutawatir or Abad, may not abrogate the
Qur’an.'® Fifth, that the two texts are genuinely in conflict and can in no
way be rcconciled with one another. And lastly, that the rwo texts are
separate and are not related to one another in the sense of one being the
condition (shart), qualification (wasf) or excepiion (istithnd’) to the
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other. For when this is the case, the issuc is likely to be one of
specification (takhsis), or quaitfication (tagyid ) rather than abrogation.ﬂ

Types of Naskh

Abrogation may either be explicit (sarih), or implicit (dimni). In the case
of explicit abrogation, the abrogating text clearly repeals one ruling and
substitutes another in its place. The facts of abrogation, including the
chronological order of the two rulings, the faci that they are genuinely in
conilict, and the nature of each of the two rulings, and so forth, can be
ascertained in the relevant texts. An example of this is the Hadith which
provides: 'l had forbidden you from visiting the graves. Nay, visit them,
for they remind you of the hereafter."*®

Ll Lag s 53 W1 Lyl )5 e . =
syl SA

In another Hadith the Prophet is reported to have said, *| had forbidden
vou from storing away the sacrificial meat because of the large crowds.
You may now store it as you wish.''?
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The initial order not to store the sacrificial meat during the ‘id festival (‘1d
al-Adhd) was given in view of the large number of visitors who attended
the fesuval in Madinah, where the Prophet desired that they should be
provided with necessary foodstuffs. The restriction was later removed as
the circimstances had changed. In both these examples, the text leaves
no doubt as to the nature of the two ruiings and all the other relevant
facts of abrogation. An example of expiicit abrogation in the Qur’an is
the passage in siira al-Baqarah (2:142—144) with regard to the change in
the direction of the giblah from Jerusalem to the Ka'bah. The relevant
text of the Qur’an as to the direction ot the giblah before and after the
new ruling is clear, and leaves no doubt with regard to rhe facts of
abrogation and the nature of the change which was effected thereby.*®

In the casc of implicit abrogation, the abrogating text does not ciarify
all the relevant facts. Instead we have a situation where the Lawgiver
introduces a ruling which is in contlict with a previous ruling and the two
cannot be reconciled, while it remain: somewhat doubtful whether the
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two rulings present a genuine case for abrogation. An example of implicit
abrogation is the ruling in sura al-Bagarah (2:180) which permitted
bequests to one’s parents and relatives. This was subsequently abrogated
by another text (al-Nisa®, 4:11) which entitled the legal heirs to specific
shares in inheritance. Notwithstanding the fact that the two rulings are
not diametrically opposed to one another and could both be imple-
mented in certain cases,*’ the majority of ulema have held that the initial
ruling which validated bequests to relatives has been abrogated by the
rules of inheritance. They bave held that the ayah of inheritance
prescribes specific portions for legal heirs which can be properly imple-
mented only f they were cbserved in their entirety, and that the Qur’anic
scheme of inheritance is precise and self-contained, and any outside
interference i1s likely to upset the individual shares as well as the overall
balance between them. Since bequest to legal heirs is seen as a principal
source of such interference it is totally forbidden. This analysis is
substantiated by the explicit ruling of 2 Hadith in which the Prophet is
reported to have said, ‘God has assigned a portion to all who are enritled.
Hence there shall be no bequest to legal heirs.’**
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Implicit abrogation has been sub-divided into two types, namely toral
abrogation (naskb kulli) and partial abrogation (naskh juz'r). In the case
of the former, the whole of a particular nass is abrogated by another, and
a new ruling is enacted 1o replace it. This may be illustrated by a
reference to the two Qur’inic texts concerning the waiting period
(‘iddab) of widows, which wass initially prescribed to be one year bur was

“subsequently changed to four months and ten days. The two texts are as

follows:

Those of you who are about to die and leave widows should bequeath

for their widows a year’s maintenance and residence; but if they leave
the residence, you are not responsible for what they do of themselves
(al-Bagarah, 2:240).

2. Those of you who die and leave widows, the latter must observe a
waiting period of four months and ten days; when they have fullled
their term, you are not responsible for what they do of themselves
{al-Baqarah, 2:234). :

As can be seen, the provision con-emlng the waiting penod of widows
in the first yah has been totally replaced by the new ruling in the second.
There is o doubt or the point that both of these ruiings are exclusively
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concerned with the same subject, namely the widows. Both ayat require
them to observe a waiting period, whose length varies in each, and only
one must be observed, not both. The two passages are thus in conflict and
the latter abrogates the former. But this is a case, as already noted, of an
implicit naskh, in that the two ayar do not expound, with complete
clarity, all the facts of abrogation and it is not certain whether they are
genuinely in conflict, for the term ‘a year’s maintenance and residence’ in
the first @ayah does not recur in the second. There is, in fact, no reference
to either maintenance or residence in the second ayah. This would, for
example, introduce an element of doubt concerning whether the two gyat
are concerned with different subjects of maintenance and ‘iddah respec-
tively. There is, in other words, a level of discrepancy which might make
it possible to apply each of the two rulings to different situations. This is
not to argue against the majority view which seems to be the settled law;
but merely to explain why an abrogation of this type has been classified
as implicit naskh.

Partial abrogation (naskb juz’t) is a form of naskh in which one text is
only partiallv abrogated by another, while the remaining part continues
o be operative. An example of this is the Qur’anic ayah of qadhf
(slanderous accusation) which has been partially repealed by the ayab of
imprccation (Ii‘asn). Tke two texts are as follows:

1. Those who accuse chaste women [of adultery] and then fail to bring
four witnesses to prove it shall be flogged with eighty lashes (al-Nur,
24:4).

2. Those who accuse their spouses and have no witnesses, other than
their own words, to support their claim, must take four solemn oaths
in the name of God and testify that they are telling the truth (al-Nar,
24:6).

The first avah lays down the general rule that anyore, be it a spouse or
otherwise, who accuses chaste women of 2ima must produce four
witnesses for proof. The second ayah provides that if the accuser happens
to be a spouse who cannot provide four witnesses and yet iasists on
pursuing the charge of zind, he may take four solemn oaths to take the
place of four witnesses. This is to be followed, as the text continues, by a
statement in which the husband invokes the curse of God upon himself if
he tells a lie. The ruling of the first text has thus been repealed by the
second text insofar as it concerns a married couple.*?

It will be noted that the text of the Qur’in has two distinctive features,
namely, the words of the text, and the ruling, or the hukm, that it
convevs. Reading and reciting the words of the Qur’an, even if its ruling
is abrogated, still commands spiritual merit. The words are still regarded
as part of the Qur’an and salah can be performed by reciting them. It is
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on the basis of this distinction between the words and the rulings of the
Qur’an that naskh has once again been classified into three types. The
first and the most typical variety of abrogation is referred to as naskh
al-hukm, or naskhb in which the ruling alone is abrogated while the words
of the text are retained. All the examples which we have given so far of
the incidence of naskh in the Qur’an fall into this category. Thus the
words of the Qur’anic text concerning bequests to relatives (al-Baqarah,
2:180) and the one concerning the ‘iddab of widows (al-Bagarah, 2:240)
are still a part of the Qur’an despite the fact that they have both been
abrogated. We still recite them as such, but do not apply the law that they
convey. The other two varieties of naskh, respectively referred to as
naskh al-tilawah (sometimes as naskh al-qira’ab), that is, abrogation of
the words of the text while the ruling is retained, and naskh al-huknt 1oa
al-tilawah, that is, abrogation of both the words and the ruling — are
rather rare and the examples which we have are not supported by
conclusive evidence. Having said this, however, we might add rthar,
except for a minority of Mu‘tazili scholars, the ulema are generally in
agreement on the occurrence of abrogation in both these forms.** An
example of naskh al-tilawah is the passage which, according to a report
attributed to “‘Umar b. al-Khattab, was a part of the Qur’an, although the
passage in question does not aprear in the standard text. However the
ruling conveyed by the passage in question still represents authoritative
law. The reported version of this text provides: *“When a married man or
a married woman commits zind, their punishment shall be stoning as a
retribution ordained by God.’*$
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In the event where the words of the text, and the law that they convey,
are both repealed, then the text in question is of little significance.
According to a report which is attributed to the Prophet’s widow,
‘A’ishah, it had been revealed in the Qur’an that ten clear suckings by a
child, make marriage unlawful between that child ard others who drank
the same, woman’s milk. Then it was abrogared and substituted by five
suckings and it was then that the Messenger of God died. The initial
ruling which required ten suckings was read into the text of the Qur’in.
The ruling was ther repealed and the words in which it was conveyed
were also omitted from the text. However since neither of these reporrs is
established by tawatur, they are not included in the Qur’an. The position
row, accerding to the majority of ulema, is that either five clear suckings,
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or any amount which reaches the stomach, even if it be one large sucking,
constitutes the grounds of prohibition.*¢

According to the majority (jumbur) view, the Qur’an and the Sunnub
may be abrogated by themselves or by one another. In this sense,
abrogation may be once again classified into the following varieties: (1)
Abrogation of the Qur'an by the Qur’an, which has already been
illustrated. (2) Abrogation of the Sunnab by the Sunnah. This too has
been illustrated by the two abadith which we quoted under the rubric of
explicit abrogation. (3) Abrogation of the Qur'an by Sunnah. An
example of this is the dyab of bequest in sura al-Baqarah (2:180) which
has been abrogated by the Hadith which provides that ‘there shall be no
bequest to an heir’. It is gencrally agreed that ‘the Qur’an itself does not
abrogate the ayab of bequest and there remains little doubt that it has
been abrogated by the Sunnah’.*? (4) Abrogation of the Sunnah by the
Qur’an. An example of this is the initial ruling of the Prophet which
determined the giblah in the direction of Jerusalem. When the Prophet
migrated to Madinah, he ordered the believers to pray in the direction of
Jerusalem. This was later repealed by the Qur’an (al-Baqarah, 2:144)
which ordered the Muslims to turn their faces toward the holy mosque of
the Ka‘bah.*® The Qur’an, in other words, abrogated a practice that was
initially authorised by the Sunnah.

The main exception to the foregoing classification of naskh is taken by
Irnam Shafii, the majority of the Mu‘tazilah, and Ahmad b. Hanbal
(according to one of two variant reports), who have validated the first
two types of abrogation, but have overruled the validity of the remaining
two. In their view, abrogation of the Qur’an by the Sunnab and vice versa
is not valid.*? This is the conclusion that al-Shif‘T has drawn from his
interpretation of a number of Qur’anic ayat where it is indicated that the
Qur’an can only be abrogated by the Qur’an itself.>® Thus we read in
stra a!-Nahl (16:101):

And when We substitute one ayab in place of another ayab (dyatan makana ayatin),
and God knows best what He reveals.

This text, according to al-Shafi, is self-evident on the point that an
ayah of the Qur’an can only be abrogated or replaced by another ayab.
The fact that the dyab occurs twice in this text provides conclusive
evidence that the Qur'an may not be abrogated by the Sunnab. In
another place, the Qur’an reads:

None of our revelations do We abrogate (ma nansakh min dvatin] or cause to be

forgotten unless We substitute for them something better or similar (al-Baqarah,

2:106).
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The text in this dyab is once again clear on the point that in the matter
of naskh, the Qur’an refers only to itself. The Qur’an, in other words, is
self-contained in regard to naskh, and this precludes the possibility of it
being abrogated by the Sunnah. Naskb in the Qur’an, according to
al-Shafiq, is a wholly internal phenomenon, and there is no evidence in
the Qur’an to suggest that it can be abrogated by the Sunnahb. Indeed the
Qur’an asks the Prophet to declare that he himself cannot change any
part of the Qur’an. This is the purport of the text in siira Yunus (10:15)
which provides: ‘Say: it is not for me to change it of my own accord. |
only follow what is revealed to me.’ It is thus not within the Prophet’s
terms of reference to abrogate the Qur’an at his own initiative. ‘The
Sunnab in principle’, writes al-Shaf, ‘follows, substantiates, and clari-
fies the Qur'an; it does not seek to abrogate the Book of God’.** All this,
al-Shafii adds, is reinforced in yet another passage n the Qur'an where it
is provided: ‘God blots out or confirms what He pleases. With Him is the
Mother of the Book’ (al-Ra‘d, 13:39). The reference here is again to naskh
and the source in which it originates is the Mother of the Book, that, is the
Qur’an itself. The Sunnah, even the Mutawatir Sunnah, may not abrogate
the Qur’an. Al-Shafi is equally categorical on the other limb of this
theory, namely that the Qur’an does not abrogate the Sunnah either. Only
the Sunnah can abrogate the Sunnah: Mutawatir by Mutaivatir and Abhad
by Abad. Mutawatir may abrogate the Ahad, but there ix some dis-
agreement on whether the Ahad can abrogate the Mutawatir. According
to the preferred view, which is also held by al-Shafi, the Ahad, however,
can abrogate the Mutawatir. To illustrate this, al-Shafii refers to the
incident when the congregation of worshippers at the mosque of Quba’
were informed by a single person (khabar al-wahid) of the change of the
direction of the giblab from Jerusalem to the Ka‘bah; they acted upon it
and turned their faces toward the Ka‘bah. The fact that Jerusalem was the
qiblah had Leen established by continuous, or mutawatir, Sunnah, but the
congregation of Coinpanions accepted the solitary report as the abrogator
of Mutawatir.>*

Al-Shifii elaborates his doctrine further. If there existed any occasion
for the Sunnah to abrogate the Qur’an or vice versa, the Prophet would
be the first to say so. Thus in all cases where such an abrogation is
warranted, there is bound to be a Sunnah of the Prophet to that effect, in
which case the matter automatically becomes a part of the Sunnah. The
Sunnah in other words is self-contained, and covers all possible cases of
conflict and abrogation of the Qur’an by the Sunnah and vice versa. If
any Sunnah is meant to be abrogated, the Prophet Iimself would do it by
virtue of another Sunnah, hence there is no case tor the abrogation of
Sunnab by the Qur’an.?3
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Al-Shafi considers it necessary for the abrogation of Sunnab that the
Prophet should have informed the people specifically about it. If the
Qur’an were to abrogate the Sunnah, while the Prophet has not indicated
such to be the case, then, to give an example, all the varicties of sale
which the Prophet had banned prior to the revelation of the Qur’anic
dyah on the legality of sale (al-Baqarah, 2:275) would be rendered lawful
with the revelation of this ayaly. Similarly, the punishment of stoning for
zind which is authorised by the Prophet would be deemed abrogated by
the variant ruling of one hundred lashes in sura al-Nar (24:2). In the case
of theft, too, the Prophet did not punish anyone for theft below the value
of ane-quarter of a dinar, nor did he apply the prescribed punishment to
the theft of unguarded (ghayr mubraz) property. These would all be
deemed abrogated following the revelation of the ayah in sira
al-Ma’idah (5:38) which prescribes mutilation of the hand for theft
without any qualification whatsoever. If we were to open this process, it
would be likely to give rise to unwarranted claims of conflict and a fear of
departure from the Sunnah .34

Notwithstanding the strong case that al-ShafiT has made in support of
his doctrine, the majority opinion, which admits abrogation of the
Qur’an and Sunna’ by one another is preferable, as it is based on the
factual evidence of having actually taken plzce. Al-Ghazali is representa-
tive of the majority opinion on this when he writes that identity of source
(tajanus) is not necessary in naskh. The Qur'in and Sunnab may
abrogate one another as they_issue both from the same provenance.
While referring to al-Shafi?’s doctrine, al-Ghazali comments: *how can
we sustain this in the face of the evidence that the Qur’an never validated
Jerusalem as the giblah; it was validated by the Sunnah, but its
abrogating text occurs in the Qur'an? Likewise, the fasting of ‘Ashura’
was abrogated by the Qur'dnic provision concerning the fasting of
Ramadan while the former was only established by the Swsninah. Fur-
‘thermore, the Qur’anic dayah which permitted conjugal intercourse at
night-time in Ramadan (al-Baqarah, 2:178) abrogated the prohibition
that the Sunnah had previously imposed on conjugal relations during
Ramadan’'.?s .

Abrogation, Specification {Takhsis) and Addition (Taz’1d)

Naskb and takhsis resemble one another in that both tend to qualify or
specify an original ruling in some way. This is particularly true, pernaps,
of partial naskh, which really amounts to qualification / specification
rather than repeal. We have alreadv noted al-Shiafit’s perception of naskh
which draws close to the idea ot the coexistence of two rulings and an
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explanation of one by the other. A certain amount of confusion has also
arisen between naskb and takhsis due to conceprual differences between
the Hanafis and the majority of ulema regarding naskh in that they tend
to view naskh differently from one another. These differences of perspec-
tive have, however, been treated more pertinently in our discussion of the
‘Amm and the Kbhdss. In this section, we shall outline the basic dif-
ferences between naskh and takhsis without attempting to expound the
differences between the various schools on the subject.

Naskb and takbsis differ from one another in that there is no real
conflict in takhsts. The two texts, namely the gencral text and the
specifying text, in effect complement one another. This is not, however,
the case with naskb, in which it is necessary that the two rulings are
genuinely in conflict and that they could not coexist. Another difference
between naskh and takbsis is that naskh can occur in respect of either a
general or a specific ruling whereas takbsis can, by dehnition, occur in
respect of a general ruling only.*¢

As already stated, naskb is basically confined to the Quran and
Sunnab and could only be effected by the explicit rulings of divine
revelation. Takhsis on the other hand could also occur by méans of
rationality and circumstantial evidence. Naskh, in other words, can only
occur by shar® whereas takhsis can occur by rationality (‘agl), custom
(‘urf) and other rational proofs. It would follow from this that takhss
(i.e. the specification or qualification of a general text) is possible by
means of speculative evidence such as giyds and solitary Hadith. But in
the case of naskh. a definitive ruling, that is, a gatT, can only be
abrogated by another gati ruling. Abrogation, in other words, is
basically not operative with regard to speculative rulings.*”

As already stated, in naskb it is essential that the abrogator (al-nasikh)
be later in time than the ruling which it seeks to abrogate. There can be
no naskh if this order is reversed, nor even when the two rulings are
knpown to have been simultaneous. But this is not a requirement of
takhsts. With regard to takhsis, the Hanafis maintain that the “Antm and
the Khdss must in fact be either simultaneous or parallel in time. But
according to the majority, the ‘Amm and the Khdass can precede or
succeed one another and they need not be in any particular chronological
order. '

Lastly, naskb does not apply to factual reports of events (akhbadr)
whereas takhsis could occur in regard to factual reports. Thus a news
report may be specified or qualified, but cannot be abrogated. The closest
concept to abrogation in regard to reports is that they can be denied.

Another issue which arises concerning naskh is whether a subsequent
addition (taz'id) to an existing text, which may be at vanance with it,
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amounts to its abrogation. When new materials are added to an existing
law, the added materials may fall into one of the following two
categories: {1) The addition may be independent of the original text but
relate to the same subject, such as adding a sixth saldh 1o the existing five.
Does this amount to the abrogation of the original ruling? The majority
of ulema have answered this question in the negative, holding that the
new addition does rot overrule the existing law but merely adds a new
element to it. (2) The new addition may not be independent of the
original text in that it may be dealing with something that constitutes an
integral part of the original ruling. A hypothetical example of this would
be to add another unit (rak ‘ah), or an additional prostration (sajdah) to
one or more of the existing cbligatory prayers. Another example would
be to add to the existing requirement of relcasing a slave in expiation for
breaking the fast, a new cendition that the slave has to be a Muslim.
Does this kind of addition amount to the abrogation of the existing law?
The ulema have differed on this, but once again the majority have held
the view that it does not amount to abrogation as it does not seek to
overrule the original text. The Hanafis have held, however, that such an
addition does amount to abregation. It is on this ground that the Hanafis
have considered the ruling of the Ahad Hadith on the admissibility of one
witness plus a solemn oath by the claimant to be abrogating the Qur’anic
text which enacts two witnesses as standard legal proof (al-Baqarah, 2 :
282). The abrogation, however, does not occur, not because the Hanafis
consider the new addition to be immaterial, but because the Ahad cannot
repeal the Mutawatir of the Qur’an.’® The-majority opinion does not
regard this to be a case for abrogation. For the Qur’anic text on the
requirement of two witnesses does not -preclude the possibility of proof
by other methods. Since the original Qur’anic text does not impose an
obligatory command, it leaves open the possibility of recourse to
alternative methods of proof.>?

The Argument Against Naskh

As already stated, the ulema are not unamimous over the occurrence of
naskb in the Qur’an. While al-Suyati has claimed, in his Itgan fi ‘Ulim
al-Qur’an, twenty-one instances of naskb in the Qur’an, Shih Wali Allah
{d. 1762) has only retained five of al-Suyd(i’s twenty-one cases as
genuine, stating that the rest can all be reconciled.4° Another scholar,
Abia Muslim al-Isfahant (d. 934) has, on the other hand, denied the
incidence of abrogation in the Qur’'dn altogether.#' The majority of
ulema have nevertheless acknowledged the incidence of naskh in the
Qur’an on the authority of the Qur’an itself. This is the conclusion that
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the majority have drawn from the relevant Qur’anic passages. However,
it will be noted that the counter-argument is also based on the same
Qur’anic passages which have been quoted in support of naskh. The
following two ayat need to be quoted again:

None of our revelations do We abrogate nor cause to be forgotten unless We

substitute for them something better or similar [ma nansakh min dyatin aw nunsiha
na'ti bi-khayrin minhd aw mithliha) (al-Baqarah, 2:106).

Elsewhere we read in siira al-Nahl (16:106):

When We substitute one revelation for another, and God knows best what He
reveals [wa idhd baddaing dyatan makana dyatin wa’Llibu a‘lam bimi yunazzil ).

To some commentators, the word ‘@yab’ in these passages refers, not
to the text of the Qur'an itsel, but to previous scriptures including the
Torah and the Gospel. An interpretation of this type would, of course,
render the ayah under discussion irrelevant to the occurrence of naskb in
the Qur’an. Aba Muslim al-Isfahani, a Mu‘tazili scholar and author of a
Qur'an commentary (Jami® al-Ta’wil), has held the view that all
instances of so-called abrogation in the Qur’an are in effect no more than
qualifications and takbsis of one text by another.4* To al-Isfahani, the
word ‘dyah’ in these passages means not a portion of the Qur’anic text,
bat ‘miracle’. To read this meaning in the first of the two passages quoted
above would imply that God empowered cach of His Messengers with
miracles that none other possessed; that God provided each of His
Messengers with superior miracles, one better than the other. That this is
the correct meaning of the text is substantiated, al-Isfahani adds, by the
subsequent portion of the same passage (i.e. al-Baqarah, 2:106) which
reads: ‘Do you not know that God is ail-powerful?’ (‘ala kulli shay’in
qadir). Thus this particular attribute of God relates more appropriately
in this context to the subject of miracles rather than abrogation of one
ayah by another. This interp.etation finds further support in yet another
portion of the same passage (i.e. 2:108) which provides in an address to
the Muslim community: “Would you want to question your Prophet as
Moses was questioned before?’ It is then explained that Moses was’
_questioned by the Bani Isra’il regarding his miracles, not the abrogation
as such.** The word ‘dyah’, in the second passage (i.e. al-Nahl, 16:101)
too means ‘miracle’. For after all, “dyah’ literally means ‘sign’ and a
miracle is a sign. Al-Isfahani further argues: Naskb is equivalent to ibtdl,
that is, ‘falsification’ or rendering something invalid, and ibtal as such
has no place in the Qur’an. This is what we learn from the Qur’an itself
which reads in sura Ha-Mim (41:42): ‘No falsehood can approach it [the
Book] from any direction [/a ya'tibi al-batil min bayn yadayhi wa ld min
khalfib].’ In response to this, hrwever, it is said that naskh is not identica!
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with ibtal; that neskh for 2ll intents and purposes means suspension of a
rextual ruling, while the words of the text are often retained and not
nullified.

Two other points chat al-lsfahini has added to his interpretation are as
follows. Supposing that the passages under consideration do mean
abrogation, even then they do not confirm the actual occurrence of naskh
but merely the possibility of it, and there is a difference between the two.
Lastly, al-Isfahani maintains that all instances of conflict in the Qur'in
are apparent rather than real, and can be reconciled and removed. This,
he adds, is only logicai of the Shari‘ah, which is meant to be for al! times;
this is just another way of saying that it is not open to abrogation.*?

Having explained al-Isfahan?’s refutation of the theory of naskbh, it
remains to be said that according to the majority of ulema, the
occurrence of naskh in the Qur'an is proven, although not'inh so many
instances as has often been claimed. The proponents of naskh have stated
thar the incidence of naskh in the Quran is proven, not only by the
Qur’an itself, but also by a conclusive ijma‘. Anyone who opposes it is
thus going against the dictates of ijma“.?* In the face of the foregoing
disagreements, it is admittedly difficult to see the existence of a conclu-
sive ijma“ on the point. But according to the rules of {jma°‘, once an ijma*
is properly concluded, any subsequent differences of opinion would not
irvalidate it. Divergent views such as that of al-Isfahani seem to have
been treated in this light, and almost totally ignored.

In his book The Islamic Theory of. International Relations: New
Directions For Islamic Methodology and Thought (originally a doctoral
dissertation), Abdul Hamid AbuSulayman is critical of the classical
approach to naskh and calls for a fresh and comprehensive understand-
ing ‘of the technique of nask/ [. . .] on a systematic and conceptual basis,
not a legalistic one’.#” The author is of the view that the classical
exposition of naskh is unnecessarily restrictive as it tends to narrow
down the ‘rich Islamic and Qur’anic experience’, and also indulges, in
somc instances at least, in a measure of exaggeration and excess.*®

The author maintains that abrogation was primarily an historical,
rather thanjuridical, phenomenon and ought to have been read in that
context. This may be part of the reason why the jurists have found it
difficult to establish the validity of abrogation by the direct evidence of
the Qur’an or Sunnah. The argument runs that the facts of naskh in
regard to, for example, the ayab of the sword, as discussed below, were
historical and were largely dictated by the prevailing pattern of relation-
ship between Muslims and non-Muslims at the time. Now, instead of
understanding naskh as a circumstance of history, the ulema turned it
into a juridical doctrine of permanent validity. This classical concept of
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permanent abrogation is oblivious of the space-time element which, if
taken into account, would have restricted the application of naskhb to
those circumstance alone.? '

The broad sweep of naskh was, however, taken so far as to invalidate a
major portion of the Qur'an. This is precisely the case with regard to the
ayab of the sword (ayab al-sayf) which reads, in the relevant part: ‘And
fight the polytheists all together as they fight you all together, and know
that God is with those who keep their duty {to Him]’ (al-Tawbah, 9:36).
Influenced by the prevailing pattern of hostile relations with non-
Muslims, ‘some jurists took "an extremé position in interpreting this
dayab,’ and claimed that it abrogated all preceeding ayat pertaining to
patience, tolerance and the right of others to self-determination.’®
Although scholars ‘are not in agreement as to the exact nuim. ¢r of gvat
that were abrogated as a result, Mustafa Aba Zavd has found that the
ayah of the sword abrogated no less than 140 dyat in the holy Book."’
Jurists who were inclinedto stress the aggressive aspect of jibdad could only
do so by applying abrogation to a large number of Qur'anic ayat, and
‘using abrogation 'in this manner has’, AbuSulayman contests, ‘indeed
narrowed the Qur’dnic experience’s* and undermined the egalitarian
substance of its teachings. In many passages the Qur’an calls for peace,
compassion and forgiveness, and promotes a set of moral values such as
moderation, humility, patience and tolerance whose scope could not be
said to be confined to relations among Muslims alone.

The Muslim jurists of the second hijrah century, as al-Zuhayli informs
us, considered war.as thenorm, rather than the exception, in relations with
non-Muslims, and they were able to do so partly because of a certain
exaggeration in the use and application of nask/. The reason behind this
attitude was the need, which was then prevalent, to be in a state of constant
readiness for battle in order to protect Islam.’? Under such political
circuinstances, it is not difficult to understand how abrogation was utilised
as a means by which to strengthen the morale of the Muslims in facing
their enemies.’* It is to be noted further that the position of the classical
jurists which characterised war as the permanent pattern of relationship
with non-Muslims, as al-Zuhayli points out, is not binding on anyone, and
is not supported by the balance of evidence in the Qur'an and Sunnah.’s

It is therefore important, AbuSulayman tells us, ‘to put the concept of
raskh back in proper contex:’ and confine its appiization orly to clear
cases, such as the change of giblab from the direction of Jerusalem to the
Ka‘bah. As for the rest, the rules and teachings ot Islam are valid and
applicable in unlimited ccmbinations as they meet the needs and bencrfits
of mankind, in the light of the broader values and objectives that the
Qur'an and Sunrab have upheld.s*
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CHAPTER EIGHT

Iima“, or Consensus of Opinion

It must be noted ar the outset that unlike the Qur’an and Sunnah, ijma*
does not directly partake in divine revelation. As a doctrine and proof of
Shari‘ab, ijma“ is basically a rational proof. The theory of ijma*“is also
clear on the point that itis a binding proof. But it seems that the very nature
of this high status that is accorded to ij:nd“ has demanded that only an
absolute and universal consensus would qualify although absolute consen-
sus on the rational content of ijma‘ has often been difficult to obtain. It
is only natural and reasonable to accept fjma“ as a reality and a valid
“concept in a relative sense, but factual evidence falls short of establishing
the universality of ijma‘. The classical definition and the essential
requirements of ijma‘, as laid down by the ulema of usiul, are categorical
on the point that nothing less than a universal consensus of the scholars
of the Muslim community as a whole can be regarded as conclusive
yyma’. There is thus no room whatsoever for disagreement, or ikhtilaf,
within the concept of ijma*“. The theory of jjma“ is equally unreceptive
to the idea of relativity or a preponderance of agrecment within its
ranks. .

The notion of a universal ijma“ was probably inspired by the ideal of
the political unity of the ummah, and its unity in faith and tawbhid, rather
than total consensus on juridical matters. As evidence will show, fjma‘on
particular issues, especially on matters that are open to ijtibad, is
extremely difficult to prove. Thus the gap between the theory and
practice of ijma‘ remains a striking feature of this doctrine. A universal
ifma‘ can only be said to exist, as al-Shafit has observed, on the
obligatory duties, that is, the five pillars of the faith, and other such
matters on which the Qur’in and the Sunnah are unambiguous and
decisive. However, the weakness of such an observation becomes evident
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when one is renzinded that §imd‘ is redundant in the face of a decisive
ruling of the Qur’aa or the Sunnah.

The Shari'ar has often been considered as *a diversity within unity’.
This is true in & gencral sense, in that there is unity in the essentals and in
the broad outlines of the akkdn:. But the same cannot be said of the
detailed rulings of the jurists. It 1s admittedly tree to say, again in a
general sense, that the khtilaf of individual jurists, or of the various
schools of law, are different manifescations of the same divine will and
may thercfore be regarded as an essential unity. But to expect universal
consensus on gjtihddi matters iz totallv anrealistic, as many prominent
ulema have recognised.

The gap between the theory and practice of ijma‘ is reflected in the
difficulty that many jurists have acknowledged to exist over imple-
menting its theoretical requirements. The absolute terms of the classical
defimition of ¢mai” have hardly been fulfilled by conclusive factual
evidence that would eliminate all levels of ikhtiiaf. Ijma* has often been
claimed for rulings on which only a majority consensus had existed
within or beyond a particular schoo!. The proof and authenticity of ijma”
has, on the other hand, not received the kind of attention that has been
given to the authentication of Hadith through a reliable isnad. The only
form of ijma‘ which has beer: generally upheld is that of the Companions
of the Prophet, which is partly due to their special status and niot always
due to their participation and consensus. With these introductory
remarks, then, we may begin to examine the meaning and definition of
ijma°, and then proceed to discuss some of the issues we have raised.

Iima“ is the verbal noun of the Arabic word ajma‘a, which has two
meanings: to determine, and to agree upon something. To give an
example of the tormer, the expression ajma “a fulan ‘ala kadha, means
‘so-and-so decided upon such-and-such’. This usage of ajma‘a is found
both in the Qur'an and in the Hadith.' The other meaning of ajma‘a is
‘unanimous agreement’. Hence the phrase ajma‘a al-qawm ‘ala kadha
means “the pecpie reached a unanimous agreement on such-and-such’.
The second meaning of ijma* often subsumes the first, in that whenever
there is a unanimous agreement on something, there 1s also a decision on
that matter. '

Ijma“ is defined as the unanimous agreemer:t of the mujtabidin of the
Muslim community of any period following the demise of the Prophet
Muhaminad on anv matter.* In this definidon, the reference to the
mujtahidin preciudes the agreement or iavmezn irom the purview of
tjma . Similarly, bv reference to the mujtabidan cf any period, is meant a
period in which there exist a number of mujtabidun at the time an
incident occurs Hence it would be of no account if a =wjtabid or a
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number of mugtabidian become available only after the occurrence of an
incident. The reference in the definition to any matter implies that sjma*
applies to ali juridical (shar @), intellectual (‘aglf), customary (‘urfi) and
linguistic (lugha:t matters.? Furthermore, shur . in this context is used
in contradistinction to #issi, that is, matters which are perceptibie to ihe
senses and fall beyond the scope of ifma‘. Some ulema have confined
1jma‘ to religious, and others to shar T matters, but the majority of ulema
do not restrict gma° ro either. Although the majority of iurists‘ consider
dozmatics (§ tigadiyat) 1o fd" within the ambir of ijma‘, some have
resscd rhe view thar ima 7" may not be invoked in suppert of such
sjects as the existence of God or the rruch of the prophethend o
.-.:nl}j-..‘::v,mm-;L The reascn is that such belic’s precede fimad’ telf. Limd"

L

P

cu
derives its vandiny trom the razs 7s on the infuilibilisy {smich) ot the
mempak. These nustes, in turn, take for granted the existence of God zid
div Prophethood of \luhnmmad Now 1f cne attempts te cite fmd’ in
suppurt of these dogmas, this would amount o circumiceution. To
dustrate the point further, it may be said that the Qurian cannot be
proved by the Sunnab, because the Qur’in pruedes the Sunnalb.t Marters
of a praktwa] type which do not partake in the nature ai tashri
!’!f-gixlanon\ do not constitute the proper subject of ijma‘. For exampie,
i:> sgreement of the Companions te send vut troops to Syriz or to Pesiz
or their agreement on sctting up certain government departments, -tc..
did not censtituie 7ma’. For these were practicai decisions which weie
valid in connection with paiticular circuinstances and did not bind the
succeeding generanons of Muslims. Ijma“ on a shar T ruiing, on the other
hand, has a qguality of permanence and its validity is not confined by a
time hime.®

Although the theory refuses to impose any restriction on tne subject-
matter of im:’, in actual teems the application of #imia© is bound to be
3ject to some reservations. ror example, Gr#d must be of o zomewhat
limited appll‘_at.or in regard to radonal and linvuistic matters. To sav
that lving 1s evil, or that hand’ also means ‘power’, need not be
cupported by jmid. In actual terms, ipnd” has always been selectivey in
determining its own subject-matrer. It was perhaps in view of the
dynamic nature of gmd“ and its infallibiliey that the ulema were
peisuaded not te impess any advance reservations on ifs scope:.

It is <lear from its detininon that iim3 * can only occur after rhe desiise
of e Prophet. For during his lifetime, the Prophet alone was the nighiest

anthority o Shart'ak, hr'nrf- the agreement or disagreement of othess did
not 1rm.t the overriding a:ithority of the Prophet. In all probabilicy,
i occurred {or the first time among the Lou.p nicns i the ciry of

Madinzh. Following che demise of the Propiict, the Companicns used
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consult each other over the problems they encountered, and their
collective agreement was accepred by the community. After tne Compan-
1ons, this Jeadership role passed on to the next generation, the Successors
(tabi‘tn) and then o the second generation of Successors. When these
latter diffeced on a point, they natwally reterred to the views and
practices of the Companions and the Successors. In this way, a fertile
ground was created for the development of the thenry of ijma“.¢ The
essence of §ma‘ lies in the natural growth of ideas. It begins with the
personal fjtihad of individuai jurists and culminates in the universai
acceptance of a particuiar opinion over a period of time. Ditferences of
opiniou are tolerated unti! a consensus emesges, and in the process there
is no room for compulsion or the wmposition of ideas upon the
community.

Ijma“ plays a crucial role in the developmenigSiari‘ab. The existing
bodv of figh 1s the product of a long process ot ijtihad and ijma’. Since
ijma‘ reflects the natural evolution and acceptance of ideas in the life of
the community, the basic notion of 1jma‘ can never be expected to
discontinue. The idea that ijma‘ came to a halt after the first three
generations following the advent of Islam seems to be a by-product of the
phenomenon known as the closure of the gate of ijtibad. Since ijma‘
originates in ijti:dd, with the closure of the gate of ijtibad, it was
expected that fjma“ also camc to a close. This is, however, no more than a
superficial equation, as in all probability /jma* continued to play a role in
consolidating and unifying the law after the supposed termination of
ijtibad.”

Ijma“ ensures the correct interpretation of the Qur'an, the faithtul
understanding and transmission of the Sunnalh, and the legitimate use of
ijtihad. The question as 1o whether the law, as contained in the divine
sources, has been properly interpreted is always open to a measure of
uncertainty and doubt, especialiy in regard to the deductior. of new rules
by way of analogy and ijtihad. Only ijma“ can put an end to doubt, and
when it throws its weight behind a ruling, this become; decisive and
infallible. Ijma“ has primarily been regarded as the instrument of
conscrvatism and of preserving the hcritage of the past. This is obvious
enough in the sense that whatever is accepted by the entire Musllm
community as true and correct must be accepted as such. However, ijma’
is also an instrument of tolerance and of the cvolution of ideas in such
directions as may reflect the vision of the scholars in the light of the fresh
educational and cultural achievements fo the comn1unirv According to
one observer, ‘clearly this principle (i.e. ifma®) provides Islam with a
potential for freedom of movement and a capacity for evolution. It
furnishes a desirable corrective against the dead letter of personal
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authority. It has proved itself, at least in the past, an outstanding factor in
the adaptability of Islam.”®

Ijma“ enhances the authority of rules which are of speculative origin.
Speculative rules do not carry a binding force, but once an ijma“is held in
their favour, thev become definite and binding. Instances can be cited, for
example, where the Companions have, by their ijma“, upheld the ruling
of a solitary Hadith. In such cases, the ruling in question is elevated into a
binding rule of law. For example, the prohibition concerning unlawful
conjunction, that is, simultancous marriage to the close relatives of one’s
wife, is a definitive ruling which is based on ijma’, despite the fact that
the basis of tus ijma’ s a solitary Hadith - namely the Hadith that
pronibirts simultancous marriage to the maternal or paternal aunt of
one’s wite. Similarly, the grandmother is entided to a share in inherit-
ance, wind ths 1s 2 gur'r ruling of gma’ which s based on a solitary
Hadith. e Hadith in question s reported by al-Mughirah b, Shu'bah to
the cffece that the Prophet assigned to the grandmorther the portion of
onc-sixth. Iyma* has also piayed a role in regard to ahadich that were not
equally known to all the mujtabidiin especially during the period
preceding the collection and compilation of Hadith. It was through fjma*
that some scholars were informed of the existence of certain ahadith.?

And lastly, ijma‘ represents authority. Once an ijma“ is established it
tends 0 become an authority in its own right, and its roots in the primary
sources are gradually weakened or even lost. It then becomes common
practice to quote the law without a reference to the relevant sources. It is
partly due to the significance of #jma‘“ that the incentive to quote the
authority tends to weaken. This is according to Shah Wali Allah, one of
the reasons which induced the jurists to recognise ijma‘ as the third
source of the Shart‘ah.'®

Essential Requireinents (Arkan) of Ijma:

Whenever an issue arises and attracts the attention of the mijtahidun of
the Muslim community at the time of its incidence, and they reach a
unanimous agrecment on its ruling, itis implied that the ruling so agreed
upon is the correct and authoritacive ruling of the Shari‘ahb, provided that
the foilowing conditions are fulfilled:

(1) That there aie a number of mujtabidin availabic at the time when
the issuc is encountered. For consensus can never exist unless there is
a plurality of concurrent opinion. Shouid there be a situation where a
plurality of muytabidun could not be obtained, or when there is only
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(3)

(4)

a single mujtahid in the community, no #/jma‘ could be expected to
materialise.""

According to the majority of ulema, unanimity is a prerequisite of
ijma“. All the mujtabidin, regardless of their locality, race, colour
and school or following, must reach a consensus on a juridical
opinion at the time an issue arises. The presence of a dissenting view,
even on the part of a small minority, precludes the possibility of
ijma“. If, for example, the mujtahidin of Mecca and Madinah, or
those of Iraq, or the mujtabidiin of the family ot the Prophet, or the
Sunni ulema without the agreement of their Shi'l counterparts agree
upon a ruling, no ijma‘ will materialise.

The majority of ulema maintain that lay opinion is not taken into
account: in every field of learning, only the opinion of the learned is
relevant o ijma‘. Al-Amidi, however, prefers the minority view,
attributed to Abu Bakr al-Baqgillani and others, to the effect that
ijma “ includes the agreement of both the laymen and the mujtabidin,
the reason being that ‘“gmah, which is the doctrinal basis of ijna’, is
a grace of God bestowed on the whole of the community. It would
therefore be improper to turn the property of the entire community
into a privilege of the mujtabidin. The majornty view 1s, however,
based on the analysis that the mujtahidin, in their capacity as the
constituents of ijma‘, merely represent the community, and therefore
no change is proposed in the original locus of ‘igmah.'*

The agreement of the mujtahidin must be demonstrated by their
expressed opinion on a particular issue. This may be verbal or in
writing, such as by giving a fatwa in either of these forms, or it may
be actual, when, for example, a judge adjudicates the issue in
question; or it may be that every mujtahid expresses an opinion, and
after gathering their views, they are found to be in agreement.
Similarly the mujtabidiun may give their views collectively when, for
example, the mujtahidiun of the Muslim world assemble at the time
an issue is encoun:ered and reach a consensus over its ruling,

As a corollary of the second condition above, fjmd’ consists of the
agreement of all the mujtabidin, and not a mere majority among
them. For so long as a dissenting opinion exists, there is the
possibility that one side is in error, and no ifma" can be envisaged in
that situation, for ijma‘ is a decisive proof, which must be founded
on certainty. However, according to Ibn Jarir al-Tabari, Abu Bakr
al-Razi, one ot the two views of Ahmad ibn Hanbai and Shah Wali
Allah, ijma° may be concluded by a majority opinion. But al-Asmidi
preters the majority view on this point, which reguires the participa-
tion of all mujrabidan.'?
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In regard to the rules of figh, it is the ijma° of the fugaha’ alone which
is taken into account.'* The question naturally arises whether fugaha’
belonging to certain factions like the Khawarij, the Shi‘ah, or those who
might have been charged with heresy and bid‘ab are qualified to
participate in {jma‘. According to the majority view, if a fagrh is known
to have actively invited the people to bid‘ah, he is excluded from §jma*;
otherwise he is included in the ranks of ahl al-ijma“.'s The Hanafis
preclude- a transgressor (fasiq) and one who does not act upon his
doctrine from being among the ahl al-ijma‘, whereas the Shah‘is and
some Malikis maintain that 2 mere transgression is no disqualification."®
Some fuqukbd have held that iima* is concluded only with the disap-
pearance of the generation (ingirad al-‘asr), that is, when the mujtabidiin
who took part in it have all passed away. For if any of them is known to
be alive, there would still be a possibility that he may change his view, in
which case the ijma‘ would collapse. A corollary of this rule is that iyma’
is retrospective, in that it only binds succeeding gencerations but not its
Own constituents.'”

" The majority of jurists, however, maintain that this is not a condition
of ifjma‘ and that {jma‘ not only binds the next gencration but also its
own participants, as it would only be reasonable to expect that if ijma’
did nor bind its participants, it should not bind anyone else either."® With
regard to the tacit fjma“ (for which see below), too, some jurists have held
that it is concluded only after the death of its participants, so that it can
be established that none of them have subsequently expressed an
opmion. For when they break their silence they will no longer be
regarded as silent participants, and may even turn a tacit zjma‘ into an
explicit one.

‘The majority of alema, nevertheless, refuse to place any importance on
the “disappearance of the generaton’, for in view of the overlapping of
generations (tadakhul al-a‘sar), it is impossible to distinguish the end of
one generation from the beginning of the next. Thus the period of the
Companions cannot be clearly distinguished from that of the Successors,
nor can any orher period be so distinguished from its preceding or
succesding generations.'® However, al-Ghazali, to all intents and pur-
poses, has resolved this question by stating that “for the formation of
imd", it is enough that agreement should have takeis place, even if only
for an instant’ *©

When ijma‘ fulfills the foregoing requirements, it becomes binding
(o on everyone. Consequently, the mujtahidin of a subsequent a; .
are no longer at liberty to exercise fresh #tibad over the same issue. For
vnee 1i 15 concluded, #7:2° is not open to amendment or abrogaiion
(naskizs). The rules of naskh are not relevant to ijmad” in the sense that
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iima‘ can neither repeal nor be repealed. This is the majority view,
although some junsts have stated that the constituents of ijmd‘ them-
selves are entitled o repeal their own fjma‘ and to enact another one in
its place. But once an ijmad‘ is finalised, especially when all of its
constituents have passed away, no further i7#a " may be concluded on the
same subject. Should there be a second ifma“ on the same point, it will be
of no account.*'

Proof (Hujjryyah) of Ijma“

What proof is there that fjmad " is a source of law? The ulema have sought to
justify ijma“ on the authority of the Qur’an, the Sunnah, and reason: We
shal! presently discuss the dyat and the abadith that have been quoted in
support of ijma‘. Itshould be noted at the outset, however, that the ulema
have on the whole maintained the impression that the textual evidence in
support of ijma“ does not amount to a conclusive proof. Having said this,
one might add that both al-Ghazali and al-Amidi are of the view that when
compared to the Qur’an, the Sunnaly provides a stronger argument in

S¢22

favourof iima“.

1. Ijma‘“in the Qur’an:

The Qur’an (al-Nisd’, 4:59) is explicit on the requirement of obedience to
God, to His Messenger, and ‘those who are in charge of affairs’, the slu
al-amr.®*? It is also suggested thar this ayah lends support to the
infallibility of i{jma‘. According to al-Fakhr al-Razi, since God has
commanded obedience to the ala al-amr, the judgement of the iliz al-amr
must therefore be immune from error. For God cannot command
obedience to anyone who is liable to committing errors.** The word
‘amir’ in this context is general and would thus include both secular and
religious affairs. The former is discharged by the political rulers, whereas
the “latter is discharged by the ulema. According 10 a commentary
attributed to Ibn ‘Abbas, #li al-amr in this ayab refers to ulema, whereas
other commentators have considered it to be a reference to the wmara’,
that is, ‘rulers and commanders’. The zahir of the text includes both, and
enjoins obedience to each in their respective spheres. Hence, when the uli
al-amr in juridical matters, namely the mujtabidian, reach a consensus on
a ruling, it must be obeyed.**

Further support for this conclusion can be found elsewhere in sura
al-Nisa’ (4:83) which once again confirms the authority of the ui ai-amr
next to the Prophet himself.**

The one ayal which is most frequently quoted in support of yma-
occurs in sura al-Nisa’ (4:115), which is as follows:
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And anyone who splits off from the Messenger after the guidance has become clear
to him and follows a way other than that of the believers, We shall leave him in the
path he has chosen, and land him in Hell. What an evil refuge!

The commentators observe that ‘the way of the believers’ in this dyah
refers to their ‘agreement and the way that they have chosen’, in other
words, to their consensus. Adherence to the way of the community is
thus binding, while departure from it is forbidden. Departing from the
believers’ way has been approximated to disobeying the Prophet, both of
which are forbidden. There are several points that the commentators
have hightighted concerning this dvah. However, before elaborating,
further, a brief discussion of the other Qurianic passages which are
auoted in support of consensus would he useful.

The Qur’an is expressive of the digninicd starus that God has bestowed
on the Musiim community. Thus we read in sara Al- horan {3:109):
*You arc the best community that has been raised for mankind. You
enjoin right and forbid evil and you believe in God.” This dvab attests o
some of the outstanding merits of the Muslim community. It is thus
argued that had the community been capable of agreeing on an error, the
Qur’an would not have praised it in such terms. It is further noted that
the contents of this ayah give some indication as to the meaning of the
phrase ‘the belicvers’ way”.

On the same theme, we read in sara al-Bagarah (2:143)- “Thus Wt
have made you a middle nation [umpmatan wasatan], that you may he
witnesses over mankind.' Literally, wasat means “middle’, implving
justice and balance, qualities which merit recogniuon of the agreed
decision of the community and the rectitude of its way. Furthermore, itis
by wvirtue of uprightness that God has bestowed upon the Muslim
communizy the merit of being a *witness over mankind®.*”

In vet another reference vo the wmitah, the Qur'an proclaims in sura
al-Arad (7:181): *And of those We created are a nation who direct others
with truth and dispense justice on its basis.” There are three other dyar
which need to be queted. These are:

Al Tmrin (3102 - "Ching firmly ogether to God's vope and do not separate.”

This dyvab obviously forbids sepatation {tufarrug). Since opposition to
the fima‘is a form of tafarrug, itis therefore prohibited. *®

Al-Shura o And i whatever vou differ, the judgement remains with God',
trhimplioly approves thar inwhich the coonupity is in agreement."=

Al-NiET gsei Then (f vou dispute over something, refer it 10 God and the

Mesenper.”
By implication: (i.e., divergeut implication — mafhim al-mukbalafab), this
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avah too upholds the authority of all that is agreed upon by the
community.3°

Having quoted all the foregoing dyat, al-Ghazali observes that “all of
these are apparent indications (zawdhir) none of which amounts to a
clear nass on the subjcct of ijma‘.’ Al-Ghazali adds thar of all these, the
ayvah at 4:115 is closest to the point. For it renders adherence to the
‘believers” way’ an obligation. Al-Shafil has also quoted it, and has
drawn the conclusion that this dyah provides a clear authority for fjma“.
According to him, foliowing a way other than that of the believers is
baram, and following the believers’ way is wajib.** But despite this,
al-Ghazali expiains that the main theme of this ayah is a warning against
disobedience to the Prophet and hostility against the believers. It requires
the believers to give the Prophet active support and defend him against
enemies. It is not enough for a believer merely to avoid causing hardship
(mashaqqa) to the Prophet; he must actively help him and obey all his
commands and prohibitions. This is the main theme of the ayabh. The
Prophet himself has not given it a specific interpretarion to warrant a
departure from its manifest (zakir) meaning. The Prophet, in other
words, has not made any reference to ij:na‘ in this context. From this
analvsis, it would appear that al-Ghazali does not agree with the
conclusion that al-Shafi has drawn from this ayab.

Jalal al-Din zl-Suyuti’s interpretation of the same dvab is broadly in
line with what al-Ghazili had to sav. There is no indication in al-Suydri’s
Tafsir _al-Jalalavn to the effect that this ayah provides an explicit
authornity for ijma*.**

‘Following a path other than that of the believers’, according to both
al-Suvagi and al-Shawkani, means abandoning Islam. Al-Shawkani adds:
‘A number of ulema have drawn the conclusion that this dyah provides
the authority for ijma‘. But this is an unwarranted conclusion, as
following a way other than that of the believers means unbelief, that is,
renouncing Islam in favour of another religion.” Al-Shawkani further
suggests that the occasion of revelation (sha’n al-nuzal) of this dyah
reiates to the context of apostasy. Specifically, it is teported that one
- Tu‘mah b. Ubayraq had accused a Jew of a theft which Tu‘mah had
committed himself. As a result of the revelation of this dyah, the Jew was
cleared of the charge but Tu'mah himself renounced Islam and fled to
Mecca.??

Muhammad "Abduh and his disciple, Rashid Rida have observed that
the 2yz~ under discusston was revealed concerning the "way of the
believers® during the lifetime of the Prophet, and its application must be
confined to that period. For hostility toward the Prophet was only
possilile when he was alive. "Abduh further remnarks that to quorte this
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ayah in support of fjma‘ leads to irrational conclusions, for it would
amount to drawing a parallel between those who are threatened with the
punishment of Hell and a mujtahid who differs with the opinion of
others. A mujtahid, even when he takes an exception to the prevalent
opinion, or to the path followed by other mujtabidun, is still a Muslim,
and even merits a reward for his efforts. ‘Abduh concludes that the sha'n
al-nuzil of this ayah does not lend support to the conclusion that
al-Shafi7 has drawn from it.>4

It is further suggested that the threat in the dyab under discussion is
primarily concernéd with the first part of the ayah, namely, disobeying
the Prophet, and not necessarily with the sccond. Hence divergence from
the believers’ way is lawful in the absence of opposition to the Prophet. -
The validity of this critique is, however, disputed, as the dyab itself does
not distinguish betweeen the two parts as such, and therefore the threat
applies equally to both.**

Al-Amidi discusses the Qur’dnic ayat concerning ijma‘, and concludes
that they may give rise to a probability (zann) but they do not impart
positive knowledge. If we assume that jjma‘ is a decisive proof, then
establishing its authority on the basis of speculative evidence is not
enough. Speculative evidence would suffice only if ijmd* were deemed to
be a speculative doctrine, which is not the case.®

2. The Sunnah on Ijna‘
The Hadith which is most frequently quoted in support of ijma ‘ reads:

L}

‘My community shall never agree on an error.”>” The last word in this
Hadith, namely al-dalalah, is rendered in some reports as al-kbata’. The
jurists have used the two words interchangeably, but in the classical
Hadith collections this Hadith has been recorded with the word
al-dalalah.*® Al-Ghazili has pointed out that this Hadith is not
mutawatir, and as such, it is not an absolute authority like the Qur’an.
The Qur’an on the other hand is mutawadtir but contains no nass on
ijmd‘. Having said this, however, al-Ghazali adds that a number of
prominent Companions have reported ahadith from the Prophet, which
although different in their wording, are all in consonance on the theme of
the infallibility of the community and its immunity from error.?? Leading
figures among the Companions such as ‘Umar b. al-Khattab, ‘Abdullah b.
Mas‘ad, Anas b. Malik. “Abdullah b. ‘Umar, Aba Sa‘id al-Khudri, Aba
Hurayrah, Hudhayfah and others have reported abadith which include
the following;:
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1. My community shall never agree upon an error (al-khata’):
ot Jde éﬂi C‘.:.ﬁ- Y
2. God will not let my community agree upon an error:
Il Jo gl oend @1 S )

3. | beseeched Almighty God not ro bring my community to the point of agreeing
on daldlabh and He granted me this:

Uall e gl et YOI Yo dt I
Leillacls

4. Those who seek the joy of residing-in Paradise will follow the community. For
Satan can chase an individual but he stands farther away from two people:

e Loy S Of 0 o
o s 2 e Ol OF ¢ el

5. The hand of God is with the community and (its safety) is not encangered by
isolated oppositions:

JJJAQJJ.LQL-;Y} . a&@‘cof.\ﬂ.l._u

6. Whoever leaves the community or separates himself from it by the length of a
span is breaking his bond with Islam:

A5 A3 A\ R GG S Al d e
W&f}\uy‘&)&m

7. A group of my ummabh shall continue to remain on the right path. They will be
the dominant force and will not be harmed by the opposition of opponents:

o2l G e ol e s Jip N
4 o2 2 Y

8. Whoever separates himself from the community and dies, dies the death of
ignorance (jahiliyyah!:

dalr b Sl &6l 6,0
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9. And finally, the well-known saying of ‘Abdullih b. Mas‘ad which is as follows:
*Whatever the Muslims deem to be good is good in the eyes of God.™°

ﬂ&\“ﬁbd@‘of)b

Having quoted these (and other) ahadith, both al-Ghazili and al-Amidi
observe that their main theme and purport has not been opposed by the
Companions, the Successors and others throughout the ages, 2nd that
everyone has agreed on their broad outline. The ulema have continued to
rely on them in their exposition of the general and detailed rules of the
Shari‘ah. In answer to the point that all-these are solitary (ahad) reports
which doTiot amount to a definitive proof, the same authors observe that
the main purport of these ahadith nevertheless conveys positive know-
ledge, and that the infallibility of the wmmab is sustained by their
collective weight.*' The point may be illustrated by saying that we know
the courage of “Ali, the generosity of Hatim, the erudition of al-Shafii in
figh, and the esteem in which the Prophet held his Companions, despite
the absence of Mutawatir reports on these subjects. Although the
foregoing ahadith are all Ahad and could be subjected to doubt if taken
individually, their collective import may, nevertheless, not be denied.**

As to the question whether ‘dalalab’ and ‘kbata’’, in these ahadith
(especially in the frst four) could mean disbelief (kufr) and heresy
(bid‘ah) with the view that the Prophet might have meant i nis
community shall not fall into disbelief, it is obscrved that khata’ is
general and could include kufr but that dalalah does not, for dalalah only
means an error or erroncous conduct.?? If dalalah meant disbelief, then
the ahadith under discussion would fail to provide an authority for the
infallibility of the wmmab, but if it meant an error only, then they could
provide such authority.**

It is further observed that the article /7" in the Hadith under discussion
could either imply negation (nafy) or prohibition (nahy). If the latter, it
would simply prohibit the people from deviation, and as such the Hadith
could not sustain the notion of infallibility for the ummah.45 Acccrding
to another observer, the manifest (3ahir) meaning of the Hadith is that
the wummah abstains from a collective agreement on an error. The
Hadith, in other words, precludes a general agreement on an error, but
not the error itself. These are some of the doubts which have_been
expressed concerning the precise meaning of the Hadith. They may or
may not be correct, but so long as the Hadith is cpen to sach doubts, it
cannot provide a decisive proof (dalil gat) for ijma‘+¢ Muhammad
‘Abduh has observed that the Hadith in question does not speak of jjma*
at all, nor does it sustain the notion of infallibility for the community. It
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is an exaggerated claim to read ijma“ into this Hadith regardless of
whether reference is made to the agreement of the jurists or to that of the
community at large.4’

[t is further suggested that some of the foregoing ahadith (nos. 4, § and
6 in particular) simply encourage fraternity and love among the members
of the community, and, as such, do not envisage the notion of ijma“as a
source of law. As for our Hadith number seven, although al-Ghazili
quotes it, it is not relevant to ijma", as it obviously means that a group of
the ummab shall remain on the right path, not the umimah as a whole.
The Shi‘ah Imamiyyah have quoted this Hadith in support of their
doctrine of the ijma“ of ahl al-bayt, which refers to the members of the
family of the Prophet.*® °

The word ‘ummalb’ (or fama ah) in the forcgomg ahadith means,
according to one view, the overwhelming majority of Muslims. This view
is supported in a number of statements from the Companions. According
to another view, jamd ab refers to the scholars of the community only.
The mdsses, it is argued, look up to the scholars from whom they acquire
knowledge of law and religion, and it is the latter whose consensus is
contemplated in the relevant ahadith. According to vet another opinion,
ummah (and jama‘ah) refers only to the Companions, who are the
founding fathers of the Muslim community. Accercing to thic interpre-
tation, ummahb and janda‘ab in all the foregoing ahadith refer to the
Companions only.4?

And. finally, ummah and jama‘ab refer to the whole of the Muslim
community and not to a particular section thereof. The-grace of ‘ismab,
according to this view, is endowed on the whole of the community
without any reservation or specification. This is-the view of al-Shafii,
who wrote in his Résalair: *‘And we know that the people art large cannot
agree on an error or on what may contradict the Sunnabh of the
Prophet.’s®

Having discussed the abaditF relating to jma‘, Ahmad Hasan observes
that they are inconclusive. All ot them emphasise unity and integration.
Some of them are predictive and others circumstantial: ‘They may mean

“fjma“, or something else.” Hence the argument that they provide the
authority for ijma“ is ‘definitely subjective’. The same author elaborates
thar:

aj There was no idea of ijma“ as a doctrine of jurisprudence in the
early period;

b) The jurists could not determine a definite meaning for ‘ummak’ or
‘jama‘ab’; and

c) Abadih which convey a general meaning should not be restricted to
a particuiar point of view.*"
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Notwithstanding the doubts and uncertainties in the nusis, the
majority of ulema have concluded that the consensus of all the mujta-
hidin on a particular ruling is a sure indicartion that the word of truth has
prevailed over their differences; that it is due to the strength of that truth
that they have reached a consensus. This rational argument in support of
ijma“ has been further advanced to the effect that consensus upon a shar 7
ruling is bound to be founded on sound jjtibad. In exercising ijtihad, the
mujtahid is normally guided by certain rules and guidelines. Ijtibad often
consists of an interpretation of the nass, or of a rational extension of its
ruling. Even in the absence of a nass, ijtihad still observes both the letter
and spirit- of the sources which the mujtabid has mastered through his
general knowledge. Since ijtibad is founded on sound authority in the
first place, the unanimous agreement of all the mujtahidin on a
particular ruling indicates that there is clear authority in the Sharr‘ah to
sustain their consensus. In the event of this authority being weak or
speculative, we can only expect disagreement (ikhtilaf), which would
automatically preclude consensus. Ijma“, in other words ~:_ounts for its
own authority.

Feasibility of Ijm

A number of ulema, including the Mu‘tazili leader Ibrahim al-Nazzim
and some Shi‘T ulema, have held that #jma“ in the way defined by the
Jumbir ulema is not feasible. To ascertain the consensus of the ulema on
any matter which is not obvious is just as impossible as their unanimity at
any given moment on what they utter and what they eat.>* It may be
possible to ascertain the broad outline of an agreement among the
mujtahidiin on a particular matter, but to say that their consensus could
be ascertained in such a way as to impart positive knowledge is not
feasible. Since the mujtahiditn would normally be located in distant
places, cities and continents, access to all of them and obtaining their
views is beyond the bounds of practicality. Difficulties are also encoun-
tered in distinguishing a mujtahid from a non-mujtahid. Since it is the
mujtabiditn whose consensus constitutes ijma‘, one must be able to
identify them with certainty. Apart from the absence of clear criteria
concerning the attributes of a mujtabid, there are some among them who
have not achieved fame. Even granting that they could be known and
numbered, there is still no guarantee to ensure that the mujtahid who
gives an opimon will not change it before an #jma“ is reached. So long as
this is possible, no ijma‘ can be realised, for it is a condition of ijma*“ that
all the mujtabidin be simultaneously in agreement.53? It is mainly due to
these reasons that al-Shafi'i confines the occurrence of ijma‘ to the
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obligatory duties alone as he considers that on matters other than these,
ijma " is not a realistic proposition at all.5*

It is due partly to their concern over the feasibility of ijma“ that
according to the Zahiris and Imam Ahmad ibn Hanbal ijma ¢ refers to the
consensus of the Conipanions alone. Imam Malik on the other hand
confines §jma‘ to the people of Madinah, and the Shi'ab Imamiyyah
recognise only the agreement of the members of the Prophet’s family (ah/
al-bayt). In Shii jurisprudence, ijma“ is inextricably linked with the
Sunnab. For the agreement of the ahl al-bayt (that is, their recognised
Imams), automatically becomes an integral part of the Sunnab. ‘In the
Shi‘ite view’, as Mutahhari explains, ‘consensus goes back to the Sunnah
of the Prophet [...]. Consensus is not genuinely binding in its own right,
rather it is binding inasmuch as it is a means of discovering the
Sunnah.’’s In support of their argument that ijma‘ is confined to the ahl
al-bayt, the Sh17 ulema have referred to the Qur’an (al-Ahzib 33:33).
‘God wishes to cleanse you, the people of the house {of the Prophet], of
impurities.” The Shii doctrine also relies on the Hadith in which the
Prophet is reported to have said, ‘l am leaving among you two weighty
things, which, if you hold by them, you will not go astray: The Book of
God, and my family.’

Jlmr-_(_-fou‘dl_z:r_i__zs_\)u’g!

The reference in this Hadith, according to its Shi'1 interpreters, is to “Alj,
Fatimah, Hasan and Husavn. The Sunnis have maintained, however, that
the dyah in siira al-Ahzab was revealed regarding the wives of the
Prophet and thar the context in which it was revealed is different.
Similarly, while quoting the foregoing Hadith, al-Amidi observes:
‘doubtlessly the akl al-bayt enjoy a dignified sratus, bur dignity and
descent are not meocssaniy the criteria of one’s ability to carry out
ijtibad’.s¢ '
There is yet another argument to suggest that 7ma” is neither possible -
nor, in fact, necessary. Since ijma°‘ is founded oo jtibad, the mujtahid
must rely on an indication {dalil} in the sources wihich is either decisive
(qat ) or speculative (zanni). If the former is the zase, the community is
bound to know of i, for a decisive indication in the musis could not
remain hidden from the entire community. Hence there would be no need
for ijma‘ to substannate the nass or to make it known to the people.
Furthermore, when there is gat7 indication, then that itself is the
authority, in which case ijm3‘ would be redundant.®” Ijma", in other
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words, can add nothing to the authority of a decisive nass. But if the
indication in the n#ass happens to be speculative, then once again there
will be no case for ijma“: a speculative indication can only give rise to
ikhtilaf, not ijma“.s®

According to a report, ‘Abdullah b. Ahmad b. Hanbal quoted his
father to have said: ‘It is no more than a lie for any man to claim the
existence of ijm3°. Whoever claims ijma“ is telling a lie.”s® The jumbir
ulema, however, maintain that #jma°“ is possible and has occurred in the
past, adding that those who deny it are only casting doubt on the
possibilicy of something which has occurred. Note for example the ijma*
of the Companions on the exclusion of the son’s son from inheritance,
when there is a son; and their {/ma‘ on the rule that land in the conquered
territories may not be distributed to the conquerers; or their ruling that
consanguine brothers are counted as full brothers in the absence of the
latter.®° This last rule is based on a Hadith in which the Prophet counted
them both as brothers without distinguishing the one from the other.®’
The ijma“ that is recorded on these issues became standard practice
during the period of the first four caliphs, who often consulted the
Companions and announced their collective decisions in public.®*

‘Abd al-Wahhab Khallaf is of the view that an ij»4° in accordance
with its classical definition is not feasible in modern times. Khallaf adds
that it is unlikely that ijma“ could be effectively utilised if it is left to
Muslim individuals and communities without there being a measure of
government intervention. But ijma“ could be feasible if it were to be
facilitated by the ruling authorities. The government in every Muslim
country could, for example, specify certain conditions for attainment to
the rank of mujtabid, and make this contingent upon obtaining a
recognised certificate. This would enable every government to identify
the mujtabidiin and to verify their views when the occasion so required.
When the views of all the mujtahidin throughout the Islamic lands
concur upon a ruling concerning an issue, this becomes ijma‘, and the
ruling so arrived at becomes a binding hukm of the Shari‘ab upon all the
Muslims of the world.**

The question is once again asked whether the classical definition of
ifjma‘ has ever been fulfilled at any period following the demise of the
Prophet. Khallaf answers this question in the negative, although some
ulema maintain that the ijmad‘ of the Companions did fulfil thesc
requirements. Khallaf observes that anyone who scrutinises events during
the period of the Companions will note that their ijma“ consisted of the
agreement of the learned among them who were present at the time when
an issue was deliberated, and the ruling which followed was a collective
decision of the shird. When the caliph Abia Bakr could not find the
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necessary guidance for settling a dispute in the Qur’an or the Sunnal, he
would convene the community leaders for consultation, and if they
agreed on an opinion, he would act upon it. The community leaders so
convened did not include everyone; many were, in fact, on duty in
Mecca, Syria, the Yemen, etc. There is nothing in the reports to suggest
that Abu Bakr postponed the settlement of disputes until a titne when all
the mujtabidin of the age in different cities reached an agreement. He
would instead act on the collective decision of those who were present.
The practice of ‘Umar b. al-Khattab corresponded with that of his
predecessor, and this is what the fugaha’ have referred to as ijima“. This
form of ijma‘“ was only practiced. during the period of the Companions,
and intcrmittently under the Umayyads in al-Andalus when in the second
Islamic century they set up a council of ulema tor consultation n
legislative affairs (tashri‘). References are found, in the works of some
ulema of the Andalus, to the effect that so-and-so was the ‘learncd
member’ of the council.

With the exception of these periods in the history of Islam, no
collective ijma“is known to have taken place on any juridical matter. The
mujtahidin were engaged in their juridical activities as individuals,
whose views either agreed or disagreed with those of the other mudjta-
bidin, The most that a particular mujtahid was able to say on any
particular matter was that ‘no disagreement is known ¢ ¢xist on ih.
hukm of this or that incident’.%4

Types of Ijma*

From the viewpoint of the manner of its occurrence, ijma‘is divided into
two types: -

a) Explicit ijma“ (al-ijma°“ al-sarth) in which every mujtabid expresses
his opinion either verbally or by an action; and

b) Tacit {jma“ (al-ijma“ al-sukiti) whereby some of the mujtabidisn of
a particular age give an expressed opinion concerning an incident
while the rest remain silent.

According to the jumbiir ulema, explicit ijma“ is definitive and binding.
Tacit ijma“is a presumptive ;jma‘ which only creates a probability (zann)
but does not preclude the possibility of fresh sjtihad on the same issue.
Since tacit ijma‘ does not imply the definite agreement of all its
participants, the ulema have differed over its authority as a proof. The
majority of ulema, induding al-Shifi7, have held that it is not a proof and
that it does not amount to more than the view of some individual
mujtahidun. But the Hanafis have considered tacit ifma‘ to be a proof
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provided it is established that the mujtahid who has remained silent had
known of the opinion of other mujtahiddin but then, having had ample
time to investigate and to express an opiaion, still chose to remain silent.
It it is not known that the silence was due to fear or tagiyyah (hiding
one’s true opinion), or wariness of inviting disfavour and ridicule, then
the silence of a mujtabid on an occasion where he ought to express an
opinion when there was nothing to stop- him frem doing so would be
considered rantamount to agreeing with the existing opinion.®$

The proponents of tacit ifma‘ have further pointed out that explicit
agreement or open speech by all the minjtabidin concerning an issue ts
neither customary nor possible. In every age, it is the usual practice that
the leading ulema give an opinion which is cften accepted by others.
Suppose that the entire urnmah gathered in one place and shouted all at
once saying that, ‘we agrce on such-and-such’. Even if this wcre possible,
it would still not impart positive knowledge. For some of them might
have remained silent due to fear, uncertainty, or tagiyyah.**

Further, the Hanafis draw a distinction between the ‘concession’
(rukhsah) ard ‘strict rule’ (‘azimah), and consider tacit 5jma‘ to be valid
only with regard to the former. In order to establish a strict rule, fjma‘
must be definitely stated or expressed by an act. The Hanalfis are alone in
validating tacit ijma‘. The Zahiris refuse it altogether, while some
Shifi‘is like al-Juwayni, al-Ghazili and al-Amidi allow it with certain
reservations. ‘It is fjma®, al-Ghazili tells us, ‘provided that the tacit
agreement is accompanied by indications of approval on the part of those
who are silent.””

The majority opianion on this matter is considered to be preferable. For
the silence of a mujtahid could be due to a variety of factors, and it would
be arbitrary to lump them all together and say that silence definitelv
indicates consent. But despite the controversy it has arnused, tacit ijma ‘ is
by no means arn exceptional case. On the contrary, it is suggested that
most of what is known by the name of ijma‘ falls under this category.®®

The next topic that needs to be taken up in this context is the
‘Madinese consensus’, or ijma‘ahl ai-Madmabh.

According to the Maliki ulema, since Madinah was the centre of
Islamic teaching, the ‘abode of hijeah’ (dar al-hijrab) and the place where
most of the Companicns resided, the consensus of its peopie is bound to
command high authority.- Although the majority of ulema have held that
the Madinese {jma“is not a proof on its own, Imam Mailik heid that it is.
There is some disagreement among the disciples of Malik as to the
interpretation of the views of their Imdm. Some of these disciples have
observed that Imam Malik had only meant that the ijma° of the people of
Madinah is a proof ‘from the viewpoint of narration and factual
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reporting’ (min jihah al-naql wa’l-riwvayah) as they were closest to the
sources of the Shari‘ah. Other Maliki jurists have held that Milik only
meant the Madinese ijma“ to be preferable but not exclusive. There are
still others who say that Malik had in mind the jjma“ of the Companions
alone. The proponents of the Madinese ijma“ have sought to substantiate
their views with abadith which include the following: ‘Madinah is
sacred, and throws out its dross as fire casts out the dross of metal’

o S i S L A Ah Ll
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and ‘Islam will cling to Madinah as a serpent clings to its hole.”*”
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The majority of jurists, however, maintain that these ahad=);
speak of the dignity of Madinah and its people. Ever is «' . u~3dich are
taken to rule out the presence of impurity in M2 __.., .. ., do not mean
that the rest of the ums=i:k is impure. a- ~ ~ven iess that the Madinese
ijma°“ alone is authoritative. 127 _..e saued character of a place been a
valid criterion, then ~ .nght say that the consensus of the people of
Mecca wouia command even greater authority, as Mecca 15 = st
virtuous of cities (afdal al-bilad) according to the nass ot the Qur'an.
Furthermore, knowledge and competence in ijtihad are not confined to
any particular place. This is the purport of the Hadith in which the
Prophet said: ‘My Companions are like stars. Whomsoever of them that
you follow will guide you to the right path.’

This Hadith pays no attention whatsoever to the place where a Compan-
ion might have resided.”® To this analysis, Ibn Hazm adds the point that
there were, as we learn from the Qur’in, profiigates and transgressors
{fussdq wa’l-mundfigisn) in Madinah just like other cities. The Compan-
ions were knowledgeable in the teachings of the Prophet wherever they
were, within or outside Madinah, and staying in Madinah by itself did
not necessarily enhance their standing in respect of knowledge, or the
ability to carry out ijtibad.”"
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Basis (Sanad) of Ijma“

According to the majority if ulema, fjma‘ must be founded in a textual
authority or in jjtihad. Al-Amidi points out that it is unlikely that the
ummah might reach unanimity over something that has no foundation in
the sources.” The ulema are in agreement that fjma “ may be based on the .
Qur’an or the Sunnah. There is, however, disagreement as to whether
ijma“ can be based on a ruling in the secondary proofs such as giyas or
maslahabh.

There are three views on this point, the first of which is that ijmad‘ may
not be founded on giyds, for the simple reason that giyas itself is subject
to a variety of doubts. Since the authority of giyds as a proof is not a
subject on which the ulema are in agreement, how then could ijma‘ be
founded on it? It is further noted that the Companions did not reach a
consensus on anything without the authority of the Qur’in or the
Sunnabh. In all cases in which the Companions are known to have reached
a consensus, at the root of it there has been some authority in the primary
sources.”?

The second view is that giyas in all of its varieties may form the basis of
consensus. For giyas itself consists of an analogy to the nass. Relying on
qiyas is therefore eguivalent to relying on the mass, and when ijma‘is
bascd on a giyas, it relies not on the personal views of the mujtahidin but
on the nass of the Shari‘ah.

The third view on this subject is that when the effective cause (‘illah) of
qiyas is clearly stated in the nass, or when the “llah is indisputably
obvious, then giyds may validly form the basis of fjma‘. But when the
‘tllah of giyas is hidden and no clear indication to it can be found in the
nusis, then it cannot form a sound foundation for §jma“. Aba Zahrah
considers this to be a sound opirion: when the ‘ilab of giyas is indicated
in the nusus, reliance on giyas is tantamount to relying on the nass
itself.7+ | . -

Instances could be cited of ijma“ which is founded upon analogy. To
give an example, a father is entitled to guardianship over the person and
property of his minor child. By #jma° this right is also established for the
grandfather regarding his minor grandchild. This ruling of ijmad“ is
founded upon an analogy between the father and grandfather. A similar
example is given regarding the assignment of punishment for wine-
drinking {shurb). This penalty is fixed at eighty lashes, and an ijma*“ has
been claimed in its support. When the Companions were deliberating the
issue, ‘Ali b. Abi Talib drew an analogy between shurb and slanderous
accusation (gadbf). Since shurb can lead to qadhf, the pescribed penalty
for the latter was, by analogy, assigned to the former. The alleged fjma*
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on this point has, however, been disputed in view of the fact that ‘Umar
b. al-Khattab determined the hadd of shurb at forty lashes, a position
which has been adopted by Ahmad b. Hanbal. To claim an ijma‘ on this
point is therefore unwarranted.”’

Transmission of Ijma*

The issue to be examined here is the naturz of the evidence by which the
" fact that a particular question has been determined by ijma‘ may be
proved. From this perspective, ijma“ is divided into two types, namely
‘acquired’ (mubassal) and ‘transmitted’ (smangily. The first is concluded
with the direct participation of the mujtahid without the mediation of
reporters or transmitters. The mujtabid thus gains direct knowledge of
the opinions of other mujtabidin when they all reach a consensus on a
ruling, But transmitted ijma* is established by mcans of reports which
may either be solitary (dhad) or conclusive (mutawatir). In the case of
transmission by tawatur there is no problem of proof, and {jma°‘ which is
transmitted by tawdtur is prove.: in the same way as acquired fjma°. But
there is disagreems :t regarding ijma“ which is transmitted by way of
solitary rcports. Al-Ghazali points out that a solitary report is not
.ufficient to prove ijma°, although some fugaha’ have held otherwise.
The reason is that {ma‘ is a decisive proof whereas an dibdd report
amounts to no more than speculative evidence; thus, it cannot establish
§imac.7e

Al-Amidi explains that a number of the ulema of the ShifiT, Hanafi
and Hanbali schools validate the proof of ijma‘ by means of solitary
reports whereas another group of Hanafi and Shall% wiema do nor. * 7
have nevertheless agreed that anything which is proved *  .omns of
solitary report is specuiative of proof (t4:-"...., cven it definitive in respect
of content (matn).77" :

Proof by means of tawétur can only be claimed for the ijma“ of the
Companions; no other ijmd‘ is known to have been transmitted by
tawatur. This is the main reason why the fugaha’ have differed in their
views concerning any ijma° other than that of the Companions.”A large
number of the ulema of ussil have maintained that transmission through
solitary icpuiis 2mounts to speculative evidence only. When ijma‘ is
based on such evidence, it loses its value and the hykm for which ijma‘“is
claimed must be referred back to the source from which it was derived in
the first place.”®. ’
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Reform Proposals

The modern critics of ijma*“ consider that ijma* according to its classical
definition fails to relate to the search for finding solutions to the problems
of the community in modern times. Ijma‘ is hence retrospective and too
slow a process to accommodate the problems of social change. These and
other considerations concerning the relevance of ijma‘ to social realities
have prompted a response from modern scholars. We have already
dlSCUSSCd the view of ‘Abd al-Wahhab Khallat in regard to the fe.’.lSlblllt)
of jyma‘. Khallaf, however, was not the first to criticise fjma .

An early critique of /jma“ was advanced by Shah Wali Aliah Dihlawi
(d. 1176/1762), who tried to bring ijmd‘ closer to reality and came out in
support of ‘relativity’ in the concept of ijma‘. Dihlawi overruled the
notion of universal consensus in favour of relative ijma°“. Dihlawi is also
critical of the interpretation that is given to the ahadith concerning ijma°“.
He argues that the Hadith, *My community shall never agree upon an
error’ did not envisage ijma° at all. Hence the correct meaning of this
Hadith may be determined in the light of another Hadith which provides
that ‘a section of my community will continue to remain on the right path
[...]." Iima‘ in other words does not mean a universal agreement but
only the consensus of a limited number of mujtabidin. With regard to
the other ahadith that are quoted in support of ijma‘, Dinlawi maintains
that the two principal aims of these ahadith are the political unity of the
rwmmah, and the integrity of the Shari‘ah. The same author maintains
that {jma“ can be justified on the basis of all such ahadith that protect the
unity and integrity of the community. But he adds that ijma‘ has never
been meant to consist of the universal agreement of every member of the-
community {or of everv learned member of the community for that
matter), as this is plainly impossible to achieve. It has neither happened in
the past nor could it conceivabiv happen in the future. Ijma®, according

~to Shah Wali Allah, is the consensus of the ulema and men of authority in
different towns and localities. In this sense, ima‘ can be held anywhere at
any time. The ijina‘ of the Companions during the caliphate of ‘Umar b.
al-Khattab, and the 7ma‘ that was concluded in Mecca and Madinah
under the pious caliphs, are all examples of ijma‘in its relative sense.”™

Muhammad Igbal is primarily concerned with the question of how to
utilise the potentials of i/m3° in the process of modern statutory
legislatior. He considers 1t an important doctrine. but one which has
remained largely theoretical. It is strange,” Igbai writes, that this
important notion “rarely assumed the form of a permanent iustitution’.
He then suggests that the transfer of the power of jjtihad ‘from individual
representatives of schools t¢ a Muslim legislative assembly I...] is the
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only possible form ijma® can take in modern times’.*® In such an
assembly, the ulema should play a vital part, but it must also include in
its ranks laymen who happen to possess a keen insight into affairs.
Furthermore Igbal draws a distinction between the two functions of
ijma‘, namely: :

Discovering the law and implementing the law. The former function is related to the
question of facts and the latter relates to the question of law. In the former case, as
for instance, when the question arose whether the two small siras known as
‘Mu‘awwazatain’ formed part of the Qur'an or not, and the Companions unani-
mously decided that they did, we are bound by their decision, obviously because the
Companions alone were in a position to know the fact. In the latter case, the
question is one of interpretation only, and [ venture to think, on the authority of
Karkhi, that later genceradons are not bound by the decision of the Companions.**

It is thus clear that Igbal retains the binding character of ijma* only
insofar as it relates to points of fact, but not with regard to jmd”" that s
based on juridical ftibad. This distinction between the factual and
juridical #jma“ will presumably not apply to the ima® that Igbal has
proposed: the collective decisions™of the legislative assembly will natur-
ally be binding on points of law.

Igbal’s proposed reform has been fairly widely supported by other
scholars. It is a basically sound proposal. But to relate this to the idea of
a distinction between the factual and éftihadr ijma‘ seems questionable.
Apart from the difficulty that might be involved in distinguishing a
factual from a juridical #jma“ one can expect but little support for the
view that the ijma‘ of the Companions on ijtibadi matters is not
bindirg.

Igbal’s views have, however, been criticised on other grounds. S.M.
Yasuf has observed that Igbal was mistaken in trying to convert ijma*
into a modern legislative institution. Yusuf argues that jjtibad and ijma*
have never been the prerogatives of a political organisation, and any
attempt to instiiunonalise inna*is bound to alter the noture of ijmd‘ and
defeat its basic purpose. For sjtilsad i, a non-transferable right of every
competent scholar, and a mujtahid is recogmsed by the community by
virtue of his merits known over a period of time, not threagh election
campaigns or awards of official certificates. The process of arnving -
ijma‘ is entirely different from that of legislation in a modern state
assembly. Ijma“ passes through a natural process which resembles that of
the ‘survival of the fittest’. No attempt is made in this process to silence
the opposition or to defeat the minority opinion. Opposition is tolerated
until the truth emerges and prevails. Ijma“ is a manifestation of the
conscience of the community, and it is due mainly to the natural strength
of ijma‘ and the absence of rigid organisation ‘that no one is able to lay
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his hands on Islam; when anyone tries tc hammer Islam, he ultimately
tinds to his chagrin that he has only been beating in the air’.**

Ahmad Hasan finds some weaknesses in Yusuf’s criticism of Iqbal, and
observes that ‘Dr Yasuf has probably not understood Iqbal’s view
correctlv.” Hasan finds Igbal’s view to the effect that jjtibad should be
excrcised collectively instead of being a preserve of the individual
wugtahidiing to be basically sound. “Ijtibad today cannot be exercised in
isolation. Modern conditions demand that it should be exercised collec-
tively. A mujtahid may be expert in Islamic learnings, but he cannot
claim to be perfectly acquainted with the social conditions of a country
and the diverse nature of its problems.”®* Ahmad Hasan goes on to point
out that the legislative assembly is ‘the right place’ for the purpose of
collective #jtibad, which would in turn provide an effective method cf
finding solutions to urgent problemis: 4

The late Shaykh of al-Azhar, Mahmud Shaltat, observes that the
conditions of a conclusive fjma°, especially the one which requires the
agreement of all the muyjtabidiun of the ummah, is no more than a
theoretical proposition which is never expressed in reality. Ijma‘, in
reality, has often meant either the absence of disagreement (‘adam al-‘ilm
bi’l-mukhalif), or the agreement of the majority only (ittifaq al-kathrab).
Both of these are acceptable propositons which may form the basis of
general legislation. Shaltat goes on to quote in support the Qur’anic dyab
in sira al-Baqarah (2:286) that ‘God does not assign to any soul that
which falls bevond its capacity.” Shaltit is not opposed to the institu-
tionalisation of jjma“ provided that this does not violate the freedom of
opinion which must in all eventualities be granted to the constituents of
iimd‘. Consensus must never be subjected to a condition which subju-
gates freedom of opinion to the arbitrary exercise of political power.
Shaltat further adds that sincz the realisation of rmaslahab through
consensus is the objective of fjma‘, r.astahal) is bound to vary according
to circumstances of time and place. Hence the muitahidin who partici-
pate in ipna‘, and their successors, should all be able to take into
consideration a change of circumstances and it should be possible for
them to review a previous #jma“ if this is deemed to be the only wzy to
realise the maslahah. Should they arrive at a second jma*, this will nullify
and replace the first, and constitute a binding authority on all members of
the community.®s

Conciusion

Under their classical definitions, ijma‘ and ijtibad were both subject to
conditions that virtually drove them into the realm of u:opia. The
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unreality of these formulations is reflected in modern times in the
experience of Muslim nations and their efforts to reform certain areas of
the Shari‘ab through the medium of statutory legislation. The juristic
basis for some of the modern reforms introduced in the areas of marriage
and divorce, for example, has been sought through novel interpretations
of the relevant passages of the Qur’an. Some of these reforms may rightly
be regarded as instances of ijtibad in modern times. Yet in none of these
instances do the statutory texts or their explanatory memoranda make an
open reference to ijtihdd or fjma‘. The total absence of these terms in
modern statutes is a sad reflection of the unreality thar is encountered in
the strict definitions of these concepts. The classical definitions of fitihid
and ijma® might, at one time, have served the purpose of disconragig
excessive diversity which was tele to be threatening the very existence ard
integrity of the Shari ab. But there is no compeiling reason to justfy the
continued domination of a practice which was designed to bring :jeeiad
to a close. Iitihad and ijma‘ were brought to a standsull, thanks to the
extremely difficult conditions thac were imposed on them, conditions
which often ran counter to the enterprising and creanve spiric that
characterised the period of the pious caliphs and the early imams ot
jurisprudence.

Dr Yusuf’s criticism of lgbil’s proposed reform is based on the
dubious assumption that an elected legislative assembly will not reflect
the collective conscience of the community and will unavoidably be used
as an instrument of power politics. Although the cautious advice of this
approach may be persuasive, the assumption behind it goes counter o
the spirit of muskihah and of the theory of ijmd® which endows the
community with the divire trust of having the capacity and compeenae
to make the right decistons: If one is to observe the basic message of i
rextual autkority in support of the “mab of the community, then one
must trust the communtty itself to elect only persons who will horour
their collective conscience and cheir maslepab. In addition, D Yasui's
critique of Igbai merely suggests that nothing should be done to relate
ijmd‘ to the realities ot contemporary life. The critic is content with the
idea of letting fma’ and yribid remain bevond the reach of
individuals and societies of today. On the contrary, the argument for
taking a positive approach to ima®is overwhelining. The gap bepween
the theory and practice of Shari‘ah law has grown to alarming propor-
tions, and any attempt at prolonging wt further will have to he exceed-

the

ingly persuasive. While the toking of every precaution to safeguird the
authentic spirit and nateral sirength of fma©is fuily justified, this should
not necessarily mean toral inertia. The main issue in institutionalising
ifma‘, as Shaltit has rightly assessed, is that freedom of opinion should
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be vouchsafed the participants of ijrad‘. This is the essence of the
challenge which has to be met, not through a laissez-faire attitude toward
ijtihad and ijma‘, but by nurturing judicious attitudes and by evolving
correct methods and procedures to protect freedom of opinion. The
consensus that is arrived at in this spirit will have kept a great deal, if not
all, of the most valuable features of fma’.
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CHAPTER NINE

Qiyas (Analogical Deduction)

Literally, giyds means measuring or ascertaining the length, weight, or
quality of something, which is why scales are called migyas. Thus the
Arabic expression, gasat al-thawb bi’l-dbira® means that “the cloth was
measured by the yardstick’.! Qrfyas also means comparison, with a view
to suggesting equality or similarity between two things. Thus the
expression Zayd yuqas ila Khalid fi ‘aqlini wa nasabib means that ‘Zayd
compares with Khalid in intelligence and descent’.* Qiyas thus suggests
an equality or close similarity between two things, one of which is taken
as the criterion for evaluating the other.

Technically, givas is the extension of a Shari‘ab value from an original
case; or asl, to a new case, because the latter has the same cffective causc
as the former. The original case is regulated by a given tex:, and givis
seeks to extend the same textual ruling to the new case.* It is by virtue ot
the commonality of the effective cause, or ‘iflab, between the original
case and the new case that the application of giyds is justified.

A recourse to analogy is only warranted if the solution of a new case
cannot be found in the Qur'an, the Sunnah or s definite ma‘. For it
would be futile to resort to giyas if the new case could be resolved under
a ruling of the existing law. it is only in matters which are not covered by
the nusies and ijma“ that the law may be deduced from any of these
sources through the application of analogical reasoning.*

In the usage of the fugahd’, the word ‘qiyds’ is sometirmes used to
denote a general principle. Thus one often comes across statements that
this or that ruling is contrary to an established analogy, or tc a general
principle of the law withour any reference to analogy as such.

Analogical deductioii is diterent from interpretation ir tha: the former
is primarily concerned with the extension of the rationale of a given text
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to cases which may not fali within the terms of its lanzuage. Qfyds is thus
a step hevond the scope of interpretation. The emphasis in giyds is clearly
nlaced on the identification of a common cause betw=en two cases which
i« not indicated in the language of the text. Identifving the cffective cause
otren involves intellectual exertion on the part of the jurist, who
derermines it by recourse not only to the semantics of a given text but
also te his understanding of the generzal objectives of the law.

Since it s essentially an extension of the existing law, the jurists do not
admir thar extending the law by the process of analogy amounts to
cstablishing a new law. Qrvas 1s a means of discovering, and perhaps of
developing. the existing law. Although giyas offers considerable potential
for creativity and enrichment, it is basncmlv designed to ensure conform-
ity with the lerter and ihe spirit of the Qur’an and the Susnab. In this
sense, ir is perhaps less than justified to call giyas one of the sources
(masadis) of the Shari‘ah; it is rather a proof (hujjah) or an evidence
‘dalils whose pnimary aim is to ensure consistency berwzen revelation
and reason in the development of the Shari‘ah. Qiyas is admittedly a
rationalist dcctrine, but it is one in which the use’ of personal opinion
(ra’y) is subservient to the terms of the divine revelation. The main sphere
for the operation of human judgement in géyas is the identification of a
common ‘rliah between the original and the new case. Once the fllah is
identified, the rules of analogy then necessitate that the ruling of the givei
text be followed without any interference or change. Qivds cannct
therefore be used as a means of altering the law of the text on grounds of
cither expediency or personal preference. -

The st who resorts 1o givas takes it for granted that the rules of
Shari ab tollow certain objectives (magasid) which are in harmony with
reason. A rational approach ta the discovery and identification of the
objectives and intentions of the Lawgiver necessitates recourse to human
intellect and judgment in the evaluation: of the ahkan. It is precisely on
this ground: namely the propriety or otherwise of adopting an inquisitive
approach :c the injunctions of the Lawgiver, referred to as fail, that

giyas has come under attack by the Mu‘tazilah, the Zahiri, the Shii and
some Hanbzli ulema. Since an enquiry into the causes and objectives of
divine inunctions often involves a measure of juristic speculation, the
opponents of giyas have questioned its essential validity. Their argument
is that the law must be based on certainty, whereas giyas is largely
speculanve and superfluous. If the two cases are identical and the law is
cleariv laid down in regard to one, there is no case for giyas, as both will
be covered by the same law. If thev are different but bear a similarity to
one another. then it is impossible to know whether the Lawgiver had
intended t.ae subsidiary case to be governed by the law of the original
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case. It is once again in recognition of this element of uncertainty in giyds
that the ulema of all the juristic schools have ranked giyas as a
‘speculative evidence’. With the exception, perhaps, of onc variety of
qtyas, namely where the ‘ilab of giyds is clearly identified in the text,
qiyas in genera! can never be as high an authority as the nass or a definitc
iima°, for these are decisive cvidences (adriiah qat ‘iyyah), whereas giyas
in most cases only amounts to a probability. It is, in other words, merely
probable, but not certain, that the result of givds is in conformiry with
the intentions of the Lawgiver. The propriety of givds i1s thus always to be
measured by the degree of its proximity and harmony wich the mugsis. In
our_discussion of rhe methodology of givds it will at once become
obvious thar the whole purpose of this inethedelogy is to ensure that
under no circumstances does analogical deduction operate independently
of the nusns. it wauld be nuscful 1o stare by giving a few examples.

1) The Quran {al-Jumu'ab, 52:9) forbids scliing or buying goods after
the last-call for =riday prayer until the end of the prayer. 8y analogy
this prohibition is extended te ali kinds of rransactions, since the
effective cause, that is, diversion fromt prayer, is ccinmon o all.”

2) The Prophet is reported to have said, “The kitler shall not inherit {from
his victim].’

JEEH RO

By analogy this ruling is vxtended to bequests, which would mean that
the killer cannor benehr irom the wili of his victim =ither.®
3) According to a Hadith, it 1s forbidden for a man to make an offer of
betrotha! to a woman who is already betrothed to anoth=r man unless
~ the latter permits it or has totally abardoned his offer.

Y

‘n;\.! ‘/f'.?- 4..::’-5 L.!a:- L};— V'L)_-;Jn g_,.‘.’;,;
s\

CIJE

The ‘ilah of this rule is to obviaie confiict and hostility among people.
By aralogy the same rule is extended to all sther transacnions in which
the same ‘illah is found to be overative.”

The majority of uicina have defined giyas as the application to a iew
case far®), oro which the faws is sitent, of the ruling (bkm) of an ongiro
case (as[) becouse of the effective cause (ilizf) which is 1 cominon 1o
Soth.? The Hanafi dehnition of giyas is substantially the same, albei:
with 2 minor addition which is designed to preclide certain varietics of
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qiyas (such as givas al-awld and qiyas al-musawi, [q v.]) from the scope

of givds. The Hanafi jurist. Sadr al-Shariah, in his Tawdib, as translared

kv Aghnides, defines giyds as ‘extending the (Shari ‘ain value from the
original case over t the subsidiary {far’ by reason of an cffective caus:
which is common to borh cases and cannot be understoed {rom rl'.c
expressian {concernming ihe original case) alone.™ The esscnnal require-
ments of givas which are l(‘dlLJt(‘d in thcse definitions are as follows:

1} The original case, or as/, on which 2’ ruling is given in the text and
which analogy seeks to extend to a new case.

2) The new case (far*) on which a ruling is wanting.

31 The effcctive cause (ilal) which is an ateribute (wasf) of the asf and is
lound to be in common between the original and the new case.

4) The rule (bukm) governing the original case which is to be extended to
the new case.'® Te iilustrate these, we might adduce the example of
the Qur’an {ai-Ma’idah, 5:90), which explicitly forbids wine drinking.
It this prohibition is to be extended by analogy to narcotic drugs, the
four pillars of analogy in this example would be:

asl far’ ‘ilalk: hukm
wine drinking  taking drugs  the intoxicating effect  prohibition

Lach of the four essentials (arkan) of analogy must, in turn, qualify a
number of other conditions which are all designed to ensure propriety
and accuracy in the application of géyds. It is to these which we now
turn.

1. Conditions Pertaining to the Original Case {As!

Asl has two meanings. Firstly, it refers to the source, such as the Qur’an
or the Sunnak, which reveals a particular ruling. The second mcaning of
asl is the subiect-marter of that ruling. In the foregeing example of the
prohibitien of wine in the Qur’dn, the asl is both the Qur'an, which is the
source, and wine, which is the original case or the subject-matter of the
prohibition. However, to all intents and purposes, the two meanings of
asl are convergent. We tend to use as/ to imply the source as well as the
original case, for the latter constitutes the subject-matter of tne former,
and the one canriot be separated from the other."'

The ulema are in unanimous agreement that the Qur'an and the
Sunnah constitute the sources, or the asl, of giyas. According ro the
majority of jurists, givas may also be founded on a rule that is established
by ymd’. For example, 1jma‘ validates guardianship over the property of
minors, a rule which has been extended by analogy to authorise the
compulsory guardianship (wilayah al-ijbar) of minors in marriage.’*

There is, however, some disagreemen: as to whether ijma ‘ constitutes a
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valid asl for giyas. Those who dispute the validity of #jma*“ as a basis of
analogical deduction argue that the rules of consensus do not require that
threre should be a basis (sanad) for ijma“. In other words, ijma‘ does not
always explain its own justification or rationale. In the absence of such
information, it is difficult to construct an analogy. In particular it would
be difficult to identify the ‘iliah, and giyas cannot be constructed without
the ‘illah.*? Bur this view 1s based on the assumption that the ‘llah of
qiyas is alwavs identified in the sources, whick is not the case.

The Sillah may at times be specified in the sources, but when this is not
so, it is for the mujtabid to identify it in the:light of the objectives
(maqasid) of the Lawgiver. The mujtakid, in other words, is faced with
the same task whether he derives the “/lab from ijma‘ or from the nusis:
Furthermore, the majority view which validates the founding of anaiogy
on fma‘ maintains that consensus itself is a basis (sanad) and that the
cffective cause of a ruling which is based on consensus can be identified
through fjtihad. '+

According to the majority of ulema, one giyas may not constiture the
a5l of another givas. This is explained in reference to the effective cause
on which the second analogy is founded. !f this is identical with the
original ‘illah, then the whole exercise would be superfluous. For
instance, if it be admitted that the qualiry of edibility is the effective cause
which would bring an article within the scope of usury (ribad) then it
would justify an analogy to be drawn between wheat and rice. But an
attempt to draw a second analogy between rice and edible oil for the
purpose of extending the rules of riba to the latter would be unnecessary,
for it would be preferable to draw a direct analogy between wheat and
cdible oil; which would eliminate the intermediate analogy with the rice
altozether. '

Heowever, according to the prominent Maliki jurist, Ibn Rushd (whose
views are here representative of the Maliki school) and some Hanbal:
ulema, oae g7vds may constitute the asl of ancther: when one giyas is
founded ::n another gfyds, the far® of the second becomes an independent
asl from which a different “iflab may be deduced. This process may
continue ad infinitum with the only proviso being that in cases where an
analogy can be founded in the Qur’an, recourse may not be had to
another giyds.'® But al-Ghazili rejects the proposition of one giyas
forming the asl of another altogether. He compares this to the work of a
person who tries to find pebbles on the beach that look alike. Finding one
that resembies the onginal, he then throws away the originai and tries to
find one similar to the second. and so on. By the time he finds the tenth, it
would not be surprising if it turned out to be totally different from the
first in the series. Thus, for al-Ghazaii, giyas founded on another giyds is
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like speculation built upon speculation, and the further it continues along
the line, the more real becomes the possibility of error.

Having discussed Ibn Rushd’s view at some length, however, Aba
Zahrah observes that from a juristic viewpoint, one has little choice but
to agree with it. This is reflected, for example, in modern judicial practice
where court decisions are often based on the analogical extension of the
effective cause (i.e. ratio decidend;) of an existing decision to a new case.
The new decision may be based on the rationale of a previous case but
may differ with it in some respect. In this event the new case is likely to
constitute an authority in its own right. When, for example, the
Cassation Court (mahkamah al-nagd) in Egypt approves a judicial
ruling, it becomes a point of reference in itself, and an analogy upon it is
made whenever appropriate without further inquiry into its origin. What
Abu Zahrah is saying is that the doctrine of stare decisis, which is
partially adopted in some Islamic jurisdictions, takes for granted the
validity of the idea that one giyas may become the as/ of another gryas.'*

According to the Syrian jurist Mustafa al-Zarqa, the formula that one
qiyds may be founded on another giyas has in it the seeds of enrichment
and resourcefulness. No unnecessary restrictions should therefore be
imposed on gfyas and on its potential contribution to the Shari‘ah.'?

1. Conditions Pertaining to the Hukm

A hukm is a ruling, such as a command or a prohibition, which is

dispensed by the Qur’an, the Sunnah or ijma‘, and analogy seeks its

extension to a new case. In order to constitutc the valid basis of an
analogy, the hukm must fulfil the following conditions.

1) It must be a practical shar 7 ruling, for giyds is only operative in regard
to practical matters inasmuch as this is the case with figh as a whole.
Qiyas can only be attempted when there is a hukni available in the
sources. In the event where no hukm can be found in any of the three
sources regarding a case, and its legality is determined with reference
to a general maxim such as original freedom from liability (al-bara’ah
al-asliyyah), no hukm could be said to exist. Original freedom from
liability is not regarded as a hukm shar T and may not therefore form
the basis of giyas.*®

2) The hukm must be operative, which means that it has not been
abrogated. Similarly, the validity of hukm which is sought to be
extended by analogy must not be the subject of disagreement and
controversy.*'

3) The hukm must be rational in the sense that the human intellecr is
capable of understanding the reason or the cause of its enactment, or
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that the 5llab is clearly given in the text itself. For example, the effective
cause of prohibitions such as those issued against gambling and misap-
propriating the property of another is easily discernable, But when a
bukm cannot be so understood, as in the case of the number of
prostrations in salah, or the quantity of zakah, etc., it may not form the
basis of analogical deduction. Ritual performances, or ‘ibadat, on the
whole, are not the proper subject of gryas simply because their efféctive
causes cannot be ascertained by the human intellect. Althcugh the
general purpose of “badat is often understardable, this is not sufficient
for the purpose of analogy. Since the specific causes (al-ilal al-
juz’iyyab) of ‘ibadat are only known to Almighty God, no analogy can
be based upon them.

Al the rational ahkam (al-ahkam al-ma‘qulah), that is, laws whose
causes are perceivable by human intellect, constitute the proper basis of
qiyas. According to Imam Abu Hanifah, who represents the majority
opinion, all the nusus of Shari‘ah are rational and their causes can be
ascertained except where it is indicated that they fall under the rubric of
‘ibadat. The Zahiris, and ‘Uthman al-Batti, a contemporary of Abi
Hanifah have, on the other hand, held that the effective causes of the
nustis cannot be ascertained without an indication in the nugis them-
selves. This view clearly discourages enquiry intc the causes of the rules
of Shari‘ab and advises total conformity to them without any search for
justification or rationale.** ‘We do not deny,’ writes lbn Hazm, ‘that
God has assigned certain causes to some of His laws, but we say this
only when there is a nass to cenfiem it.’” He then goes on 1o quote a
Hadith of the Prophet to the effect that ‘ihe greatest wrong-doer in
Islam is one who asks about something, which is not forbidden, and it is
then forbidden because of his questicning’.

I e Loz reldi el (a0

Ibn Hazm continues: we frmly deny that all the ah&am ot Shariah can
be explained and rationalised in terms of causes. Almighty God enacts a
law as He wills. The question of ‘how and why" does not and must not
e applied to His will. Hence it is improper tor anyone to enquire, i the
absence of a clear rext, into the causes of divine laws. Anvone who poses
questions and searches for the causes of God’s injunctions ‘defies
Almighty God and commits a transgression’.*? For he would be acting
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contrary to the purport of the Qur’in where God describes Himself,
saying, ‘He cannot be questioned for His acts, but they will be ques-
tioned for theirs’ (al-Anbiya’, 2r:21). It 1s thus known, Ibn Hazm
concludes, that causes of any kind are nullified from the acts and words
of God. For justification and ta lil is the work of one who is weak and
compelled (mudtarr), and God is above all this.*

The issue of causation acquises a special significance in the context
of divinely-ordained laws, simply because the revelation was discon-
tinued with the demise of the Prophet, who is no longer present to
explain and “identify the causes of the revealed laws. The Miuslim
jurists, like other believing Muslims, have shown a natural reluctance
to be too presumptuous in their efforts to identify the causes of the
divine laws. But the issue does not pose itself in the same way
regarding secular or man-made law. The norm in regard to modern
laws is that they all have identifiable causes which can be ascertained
with reasonable certainty. As such, analogical deduction in the context
of modern law is a relatively easier proposition. But there are certain
restrictions which discourage a liberal recourse to analogy even in
modern law. For one thing, the operation of analogy in modern law is
confined to civil law, as in the area of crimes the constitutional
principle of legality discourages the analogical extension of the text. It
should be further noted that owing to extensive reliance on statutory
legislation, there is no crime and no punishment in the absence of a
statutory text which clearly defines the offence or the penalty in
question. Crimes and penalties are thus to be governed by the text of
the law and not by the analogical extension of the text. It will thus be
noted that owing to the prevalence of statutory legislation in modern
legal systems the need for recourse to analogy has been proportion-
ately diminished. This would in turn explain why giyas tends to play a
more prominent role in the Shari‘ah than in modern law.

But in Shari‘ah law too, as we shall later elaborate, there are
restrictions on the operation of giyds in regard to crimes and penalties.
The gadi, as a result, may not draw analogies between, for example,
wine-drinking and hashish owing to the similar effects that they might
have on the human intellect. Nor may the crime of zind be made the
basis of analogy so as to apply its penalty to similar cases.**

The fourth requirement concerning the bhukm is that it must not be
confined to an exceptional situation or to a particular state of affairs.
Qiyas is cssentially designed to extend the normal, not the excep-
tional, rules of the law. Thus when the Prophet admitted the testimony
of Khuzaymah alone to be equivalent to that of two witnesses, he did
so by way of an exception. The precedent in this case is therefore not
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extendable by analogy.*¢ Some of the rulings of the Qur’an which
relate exclusively to the Prophet, such as polygamy beyond the
maximum of four, or the prohibition in regard to marriage for the
widows of the Prophet (al-Ahzib, 33:53) are similarly not extendable
by analogy. The legal norms on these matters have elsewhere been laid
down in the Qur’an which enacts the minimum number of witnesses at
two, the maximum for polygamy at four, and allow a widow to
remarry after the expiry of the ‘iddah waiting period.

5) And lastly, the law of the text must not represent a departure from the
general rules of givds in the first place. For example, travelling during
Ramadan is the cause of a concession which exonerates the traveller
from the duty of fasting. The concession is an exception to the general
rule which requires evervone to observe the fast. It may therefore not
form the basis of an analogy in regard to other types of hardship.
Similarly the concession granted in wudi’ (ablution) in regard to
wiping over boots represents a departure trom the general rule which
requirés washing the feet. The exception in this case is not extendable
by way of analogy to similar cases such as socks.

But according to the Shifi'is, when rhe “lalh of a ruling can be
clearly identified, analogy may be based on it even if the ruling was
exceptional in the first place. For example, the transaction ot ‘araya,
or the sale of fresh dates on the tree in exchange for dry dates, is
exceptionally permitted by a Hadith notwithstanding the somewhat
usurious nature of this transaction; the rules of riba forbidding
exchange of identical commodities of unequal quanrity. The Sllab of
this permissibility is to fulfill the need of the owner of unripe dates for
the dried variety. By wav of analogy, the Shifi‘ls have validated the
exchange of grapes for raisins on the basis of a similar need. The
Hanatis have, however, disagreed, as the ruling of ‘aravd is excep-
tional in the first place.*”

III. The New Case {Far’

The far® is an incident or a case whose ruling i1s sought by recourse te

analogy. The far * must fulfill he following three conditions.

1) The new case must not be covered by the text or gma°“. For in the
presence of a ruling in these sources, there will be no need for a
recourse to grvds. However, some Hanafi and Maliki jurists have at
nmes resorted 1o grvds even m cases where a ruling could be tound in
the sources. But thev have done so only where the ruling in question
was of a speculative type, such as a solitary Hadith. We shail have
occasion to elaborate on this pomt later.
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2) The effective cause of analogy must be applicable to the new case in
the same way as to the original case. Should there be no uniformity, or
substantial equality between them, the analogy is technically called
qiyas ma‘al-fariq, or ‘qiyas with a discrepancy’, which is invalid. If, for
example, the ‘illah in the prohibition of wine is intoxication, then a
beverage which only causes a lapse of memory would differ with wine
in respect of the application of ‘illah, and this would render the .
analogy invalid.*®

To give another example, according to the Hanafis, a sane and adult
woman is competent to conclude a contract of marriage on her own
behalf. They have inferred this by an anology to the Qur’anic ruling
(al-Nisa’, 34:6) which entitles her to enter business transactions at her
own free will. The majority of jurists, however, disagree, as they
consider the analogy in question to be giyas with a discrepancy.
Marriage differs from other transactions; business transactions are
personal matters but marriage concerns the family and the social
status of the parents and guardians. Hence an analogy between
marriage and other transactions is unjustified.**

3) The application of giyds to a new case must not result in altering the
law of the text, for this would mean overruling the text by means of
giyas which is wltra vires. An example of this is the case of false
accusation (qadhf) which by an express nass (sura al-Nar, 24:4)
constitutes a permanent bar to the acceptance of one’s testimony.
Al-ShafiT has, however, drawn an analogy betwen false accusation
and other grave sins (kaba’ir): a person who is punished for a grave sin
may be heard as a witness after repentance. In the case of false
accusation, too, repentance should remove the bar to the admission of
testimony. To this the Hanafis have replied that an analogy of this
kind would overrule the law of the text which forever proscribes the
testimony of a false accuser.’® ”

On a similar note, the validity of the contract of salam has been
established in a Hadith which defines it as the advance sale of an
article to be delivered at a fixed date. But when the Shafi's hold that
such a contract is lawful even if no date is fixed for delivery, they are
charged with introducing a change in the law of the text.?!

IV. The Effective Cause (‘Illah)

This is perhaps the most important of all the requirements of giyas. ‘Illah
has been variously defined by the ulema of usil. According to the
majority, it is an attribute of the as/ which is constant and evident and
bears a proper (mundsib) relationship to the law of the text (hukm). It
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may be a fact, a circumstance, or a consideration which the Lawgiver has
contemplated in issuing a hukm. In the works of wsal, the llah is
alternatively referred to as manat al-hukm (i.e. the cause of the hukm),
the sign of the hukm (amarab al-bukm), and sabab.** Some ulema have
attached numerous conditions to the “llab, but most of these arc
controversial and may be summarised in the following five.

1) According to the majority of ulema, the “/luly must be a constant
attribute (mundabit) which is applicable to all cases without being
affected by differences of persons, time, place and circumstances. The
Malikis and the Hanbalis, however, do not agree to this requirement
as they maintain that the ‘illah need not be constant, and that it is
sufficient if the “llah bears a proper or reasonable relationship to the
hukm. The differcnce between the two views is that the majority
distinguish the effective cause from- the objective (hikmah) of the law
and preclude the latter from the scope of the ‘illah.

The ‘dlah is constant if it applies to all cases regardless of
circumstantial changes. To give an example, according to the rules of
pre-emption (shuf‘) the joint, or the neighbouring, owner of a real
property has priority in buying the property whenever his partner or
his neighbour wishes to sell it. The Sllah in pre-emption is joint
ownership itself, whereas the hikmah of this rule is to protect the
partner/neighbour against a possible harm that may arise from sale to
a third party. Now the harm that the Lawgiver intends to prevent may
materialise, or it may not. As such, the hikmab is not constant and
may therefore not constitute the ‘#llah of pre-emption. Hence the “illab
in pre-emption is joint ownership itself, which unlike the hikmab is
permanent and unchangeable, as it does not fluctuate with such
changes in circumstances.

The majority view maintains that the rules of Sharr'ah are founded
in their causes (7lal), not in their objectives (hikam). From this, it
would follow that a hukm shari is present whenever uts ‘llah is
present even if its hikmabh is not, and a hukm shar 7 is absent in the
absence of its ‘illah even if its hikmah is present. The jurist and the
judge must therefore enforce the law whenever its ‘illah is known to
exist regardless of its hikmah. Hence it would be a mistake for the
judge to entitle to the right of pre-emption a person who is neither a
partner nor a neighbouring owner on the mere assumption that he
may be harmed by the sale of the property to a certain purchaser.?’

The Malikis and the Hanbalis, on the other hand, do not draw any
distinction between the “llah and the hikmah. In their view, the
hikmab aims at attracting an evident benefit or preventing an evident
harm, and this is the ultimate objective of the law. When, for example,
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the law allows the sick not to observe the fast, the hikmabh is the
prevention of hardship to them. Likewise the hikmah of retaliation’
(gisas) in deliberate homicide, or of the hadd penalty in theft, is to
protect the lives and properties of the people. Since the realisation of
benefit (maslabab) and prevention of harm (mafsadah) is the basic
purpose of all the rules of Shari‘ab, it would be proper to base analogy
on the hikmah ¢

The Hanafis and the Shafi‘is however maintain that the “illah must
‘be both evident and constant. In their view the Sllah secures the
hikmab most of the time but not always:. Their objection to the
hikmah being the basis of analogy is that the hikmah of the law is
often a hidden quality which cannot be detected by the senses, and this
would in turn render the construction of analogy upon them unfeas-
ible. The hikmab is also variable according to circumstances, and this
adds further to the difficulty of basing analogy on it. The hikmah. in
other words, is neither constant nor well-dehned, and may not be
relied upon as a basis of analogy.

To give an example, the permission granted to travellers to break
the fast while travelling is to relieve them from hardship. This is the
hikmabh of this ruling. But since hardship is a hidden phenomenon and
often varies according to persons and circumstances, it may not
constitute the effective cause of an analogy. The concession is
therefore attached to travelling itself which is the ‘illah regardless of
the degree of hardship that it may cause to individual travellers.?7

To give another example, the ‘illah in the prohibition of passing a
red traffic light is the appearance of the red light itself. The hikmah is
to prevent traffic irregularities and accidents. Anyone who passes a red
light is committing an offence even if no accident is caused as a result.
The ‘illah and hikmah can as such exist independently of one another,
the latter being less casily ascertainable than the former. On a similar
note, the Sllah in awarding a law degree is passing one'’s final
examinations and obtaining the necessary marks therein. The hikmah
may be the acquisition of a certain standard of knowledge in the
disciplines concerned. Now it is necessary that university degrees are
awarded on a constant and reliable basis, which is passing the exams.
The acquisition of legal knowledge often, but not always, goes hand in
hand with the ability to pass exams, but this by itself is not as readily
ascertainable as are the exam results.

2) As already stated, the effective cause on which analogy is based must
also be evident (zahir). Hidden phenomena such as intention, good-
will, consent, etc., which are not clearly ascertainable may not
constitute the ‘illab ot analogy. The general rule is that the %llah must
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be definite and perceptible to the senses. For example, since the
consent of parties to a contract is imperceptible in its nature, the law
proceeds upon the act of offer and acceptance. Similarly the L)) in
establishing the paternity of a child is matrimonial cohabitation
(qiyam firdsh al-zawjiyyah}, or acknowledgement of paternity (igrdr),
both of which are external phenomena and are susceptible to evidence
and proof. Since conception through conjugal relations between the
spouses is not an obvious phenomenon, it may not form the ‘illah of
paternity. On a similar note, the law adopts as the ‘fllah of legal
majority,” not the attainment of intellectual maturity, but the com-
pletion of a certain age, which is evident and susceptible to proof.3*

3) The third condition of ‘illah is"that it must be a proper attribute
(al-wasf al-munasib) in that it bears a proper and reasonable relation-
ship to the law of the text (hukm). This relationship is mundsib when
it serves to achieve the objective (hikmab) of the Lawgiver, which is to
benefit the people and to protect them against harm. For example,
killing is a proper ground on which to exclude an heir from inherit-
ance. For the basis of succession i the tie of kinship which relates the
heir to the deceased, and is severed and nullified by killing. Similarly,
the intoxicating effect of wine is the proper cause of its prohibition. An
attribute which does not bear a proper relationship to the hukm does
not qualify as an %llah. To give an example, murder must be retaliated
for, not because the perpetrator happens to be a Negro or an Arab, but
because he has deliberately killed another. Similarly, wine is pro-
hibited not because of its colour or taste but because it is an
intoxicant.??

4) The ‘tllah must be ‘transient’ (muta‘addy), that is, an objective quality
which is transferable to other cases. For analogy cannot be con-
structed on a ‘illal) which is confined to the original case only. As the
‘Hanafis explain, the very essence of ‘llah, as much as that of giyas in
general, is its capability of extension to new cases, which means, that
the %llah must be a transferable attribute. Travelling, for example, is
the “illah of a concession in connection with fasting. As such, it is an
“illah which is confined to the as/ and cannot be applied in the same
way to other devotional acts (ibadat). Similarly, if we were to confine
the “illah in the prohibition of wine to that variety which is derived
from grapes, we would be precluding all the other varieties of wine
from the scope of the prohibition.

Transferability (ta‘diyah) of the effective cause is not, however,
required by the Shafiis, who have validated giyas on the basis of an
‘illah which is confined to the original case (i.e. ‘illab gasirah). The
Shafiis (and the Hanati jurist, Ibn al-Humam) have argued that
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ta‘diyal is not a requirement of the ‘illah: when the “llah 1s conhned
to the original case, it is probable that the Lawgiver had intended it as
such. The probability may not be ignored merely for lack of ta diyah.
Itis a requireinent which is intellectually conceived without due regard
for the precise terms of the law itself. The Shafi‘is have further argued
that the utility of the 4llab is not to be sought solely in its transferabi-
lity. There is thus no inherent objection to the possibility of an ‘illah
being confined to the original case. The ulema are, however, in
agreement that the textually prescribed causes must be accepted as
they are regardless as to whether they are inherently transient or not.

The requirement of ta divah would imply that the ‘illah of analogy
must be an abstract quabity and not a concrete activity or object. To
illustrate this, we may again refer to the foregoing examples. Travel:
ling, which is & concesston 1in connection with fasting, i1s a concrete
activity, whereas intoxicatton 1s an abstract quality which is not
confined in its application. Similarly in the Hadith regarding usury
(riba), the “illab of its ruling which prohibits quantitative excess in the
sale of the six specified articles is the quality of such articles being
saleable by the measurement of weight or capacity and not their
particular species. The Hadith thus provides that ‘gold for gold, silver
for silver, wheat for wheat, barley for barley, dates for dates and salt
for salt must be equal for equal, hand to hand [. . .]" Transaction in
these commodities must, in other words, be without excess on cither
side and delivery shall be iminediate, otherwise the transaction would
amount to usury,; which is forbidden. The “iflab of this prohibition is
none of the concrete objects that are specified but an attribute or a
concept which applies to all, namely their saleability by capacity or
weight.+°

S =l ellly el ety atlly paly
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And finally, the effective cause must not be an attribute which runs
counter to, or seeks to alter, the law of the text. To illustrate this we
may refer to the story of a judge, Imam Yahva of al-Andalus, who was
asked by an Abbasid ruler as to the penance (kaffarab) of having
conjugal relations during daytime in Ramadan. The judge responded
that the kaffarah in this case was sixty days of fasting. This answer
was incorrect as it sought to introduce a change in the text of the
Hadith which enacted the kaffarab to be freeing a slave, or sixty days
of fasting, or feeding sixty poor persons. The fatwa given by the judge

www.pathagar.com



Qiyas (Analogical Deduction) 211

sought to change this order of priority on the dubious assumption that
freeing a slave (or feeding sixty persons) was an casy matter for a ruler
and he should therefore be required to observe the fasting only. The
Gtlah of the penance in this case is held to be the breaking of the fast
itself and not any disrespect to the sanctity of Ramadan, nor having
sexual intercourse with one’s wife, which might have occurred to the
judge while formulating his fatwa.4'

Our next discussion corcerning the ‘llal relates to the question of
how the “llah can be identified. Are there any methods which the jurist
may utilise in his search for the correct cause/rationale of a given law?

Identification of the “Illah

The effective cause of a ruling may be clearly stated, or suggested by
indications in the nass, or it may be determined by consensus. When the
Gllab is expressly identified in the text, there remains no room for
disagreement. Differences of opinion arise only in cases where the illah is
not identified in the sources. An example of the “llaly which is expressly
stated in the text occurs in sira al-Nisa’ (4:43): ‘O you believers! Do not
approach salah while you are drunk.’” This ayah was revealed prior to the
general prohibition of wine-drinking in sira al-Ma’idah (5:93), but it
provides, nevertheless, a clear reference to intoxication, which is also
confirmed by the Hadith ‘every intoxicant is khamr [wine] and every
khamr is forbidden’.+* '

e i ISy i S JS

In another place, the Qur’an explains the effective cause of its ruling on
the distribution of one-fifth of war booty to the poor and the needy ‘so
" that-wealth does not accumulate in the hands of the rich’ (al-Hashr,
59:7). .

Instances are also found in the Hadith where the text itself identifies
the rationale of its ruling. Thus the -effective cause of asking for
permission when entering a private dwelling is stated in the Hadith which
provides that ‘permission is required because of viewing’.

adl J=8 9331 Jor

The ‘illab of asking for permission is thus to protect the privacy of the
home against unsolicited viewing.4? In these examples, the occurrence of
certain Arabic expressions such as kay-Ig (so as not to), li-ajli (because
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of), -etc., are associated with the concept of ratiocination (ta’lil) and
provide definite indications as to the illah of a given ruling.+*

Alternatively, the text which indicates the “llah may be a manifest nass
(al-nass al-zahir) which is in the nature of a probability or an allusion
(al-tma’ wa'l-ishdrah). Indications of this type are also understood from
the language of the text and the use of certain Arabic particles such as /i,
fa, bi, anna and inna, which are known to be associated with ta‘lil. For
example, in the Qur'inic text (al-Ma'idah, §:38): ‘as to the thieves, male
and female, cut off [fa’qta ‘i) their hands,’ theft itself is the cause of the
punishment. Instances of this tvpe are also found in sira al-Nuar (24:2
and 4) regarding the punishment of adultery and false accusation
respectively, Insora al-Nisa® rg:343 we find another example, as follows:
"As for women whose rebelhon [nushiizi you fear, admonish them
ifa- izhunnar and leave them alone in their beds, and physically punish
them.” In this text, nzeshies is the effective cause of the punishment. 45 The
writers on esid give numerous examples of instances where the Qur'an
provides an indication, however indirect, as to the ‘illab of its rulings.+*

The text of a Hadith may allude to the “lab of its ruling. There is, for
example, a Hadith which provides that the saliva of cats is clean *for they
are usually around vou in the homes'.

Slitally (Ko byl e L)

Their domesticity, in other words, is the effective cause of the concession.
Thus by way of analogy, all domestic animals would be considered clean,
unless it is indicated otherwise. And lastly, in the Hadith which provides
that ‘the judge who is in a state of anger may not adjudicate,’

anger itself is the “illub of the prohibition.?™ By analogy, the Companions
have extended the ruling of this Hadith to anvthing which resembles
anger in its effect such as extreme hunger and depression.**

Sometimes the word sabab is used as a substitute for ‘illah. Although
sababis synonymous with illah and many writers have used them as
such, nevertheless, sabab is normally reserved for devotional acts (ibadat)
whose rationale is not perceptible to the human intellect. The text may
sometimes provide an indication as to its sabab. Thus we find in sira
al-Isra’ (17:78) which enjoins, ‘Pertorm the salab from the decline of the
sun [li-dulitk al-shams] until twilight at night,’ the sabab (cause) of salah
is the time when the salab is due. Since the cause of the ruling in this text
1s not discernable to human intellect, it is referred to as a sabab but not as
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an ‘Gllab. From this distinction, it would appear that every ‘illah is
concurrently a sabab, but not every sabab is necessarily an ‘illah.+?

Next, the effective cause of a ruling may be established by consensus.
An example of this is the priority of germane over consanguine brothers
in inheritance, the %lab for which is held to be the former’s superior tie
with the mother. This ruling of ijma“ has subsequently formed the basis
of an analogy according to which the germane brother is also given
priority over the consanguine brother in respect of guardianship
(wilayah). Ijma“ has also determined the ‘llah of the father’s right of
guardianship over the property of his minor child to be the minority of
the child. Once again this right has, by analogy, been acknowledged for
the grandfather.’® No ijma“ can, however, be claimed to exist in regard
to the illah of the father’s right of guardianship over the property of his
minor daughter. While the majority of ulema consider the ‘illah in this
case to be minority, for the Shafiis, the ‘illah in ijbar is virginity. The
right of #jbar thus terminates upon loss of virginity even if the girl is still a
minor.’* :

When the Sllah is neither stated nor alluded to in the text, then the
only way to identify it is through ftihad. The jurist thus takes into
consideration the attributes of the original case, and only that attribute
which is considered to be proper (munasib) is identified as the “tllab. For
example, in the Hadith referred to above concerning the penance of
conjugal relations during daytime in Ramadan, it is not precisely known
whether the ‘illah of the penance is the breaking of the fast (iftar), or
sexual intercourse. Although intercourse with one’s wife i1s lawful, it may
be that in this context it is regarded as a form of contempt for the sanctity
of Ramadan. But it is equally reasonable to say that intercourse in this
context is no different to other forms of iftar, in which case it is the iftar
itself that is the “illah of the penance.’* The method of reasoning which
the mujiahid employs in such cases is called tanqily al-manat, or isolating
the ‘llah, which is to be distinguished from two other methods referred
to as takhrij al-manat (extracting the llab) and tahqiq al-manat
(ascertaining the Sillah) respectively. This process of enquiry is roughly
equivalent to what is referred to by some ulema of wusil as al-sidr
wa'l-tagsim, or elimination of the improper and assignment of the proper
“illah to the hukm.

Tangih al-manat implies that a ruling may have more than one cause,
and the mujtahid has to identify the one that is proper (munasib), as was
the case in the foregoing examples. Literally, tanqih means ‘purifying’,
whereas manat is another word for ‘illah. Technically, tangih al-manat
means ‘connecting the new case to the original case by eliminating the
discrepancy between them’ (ilhaq al-far bi’l-asl bi-ilgha’ al-farig).>>

www.pathagar.com



214 PRINCIPLES OF ISLAMIC JURISPRUDENCE

Extracting the ‘illah, or takhrij al-manat, 1s in fact the starting point in
the enquiry concerning the identification of ‘illah, and often precedes
tangih al-mandt. In all areas where the text or ijma‘ does not identify the
effective cause, the jurist extracts it by looking at the relevant causes via
the process of ijtihad. He may identify more than one cause, in which
case he has completed the step involved in takbrij al-manat and must
move on to the next stage, which is to isolate the proper cause. To
illustrate this, the prohibition of usury (riba) in wheat and five other
articles is laid down in the Hadith. When the jurist seeks to draw an
analogy between wheat and raisins — to determine for example whethe:
one should apply the tax of one-tenth by analogy to raisins — the “illah
may be anv of the following: that both of them sustain life, that they are
edible, that they are both grown in the soil, or that they are sold hy
measure. Thus far the jurist has completed the first step, namely
extracting the ‘tllab. But then he proceeds to climinate some of these by
recourse to tangih al-manat. The first illab is eliminated because salt,
which is one of the six articles, does not sustain life; the second is also
eliminated because gold and silver are not cdible; and so is the third as
neither salt nor precious metals are grown in the soil. The “llah 1s
therefore the last attribute, which comprises all the specified items in the
Hadith of riba. The difference between the two stages of reasoning is that
in takbrij al-manat the jurist is dealing with a situation wherc the “llah is
not identified, whereas in tangih al-manat, more than one cause has been
identified and his task is to select the proper “illah, 54

Ascertaining the ‘illah, or tahqig al-manat, follows the two preceding
stages of investigation in that it consists of ascertaining the presence of an
‘lah in individaal cases. For purposes of drawing an analogy between
wine and a herbal drink, for example, the investigation which leads to the
conclusion that the substance in question has the intoxicating quality in
coftmon with wine is in the nature of tahqiq al-manat. Similarly, in the
case of drawing an analogy between a thief and a pickpocket, the
investigation as to whether or not the latter falls under the definition of
theft is 1in the nature of tabgiq al-manat.s*

Varieties of Qryas

From the viewpoint of the strength or weakness of the ‘illab, the Shaf%

jurists have divided giyas into three types:

a) ‘Analogy of the Superior’ (gryds al-awld). The effective cause in this
qiyas is more evident in the new case than the original case, which is
why it is called giyas al-awla. For example, we may refer to the
Qur’anic text in sura al-Isra* (17:23) which provides regarding
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parents: ‘say not to them uff [i.e. a single word of contempt] nor repel
them, but address them in dignified terms’. By analogy it may be
deduced that the prohibition against lashing or beating them is even
more obvious than verbal abuse. Similarly, the penance (kaffarah) of
erroncous killing is, by way of analogy, applicable to intentional
killing as the transgression which invokes the kaffarah is even more
evident in the latter. This is the ShafT view, but the Hanafis do not
consider the first example to be a variety of giyas but a mere
implication of the text {dalalab al-nass) which falls within the scope of
interpretation rather than analogy. Likewise the Hanafis do not
require kaffarah for deliberate killing, a ruling which has been
determined on grounds of interpretation rather than gryas.*¢

‘Analogy of Equals’ (qiyas al-musawi). The ‘illab in this type of giyas
is equally effective in both the new and the original cases, as is the
ruling which is deduced by analogy. We may illustrate this by
reference to the 'Qur’an (al-Nisa’, 4:2) which forbids ‘devouring the
property of orphans’. By analogy, it is concluded that all other forms
of destruction and mismanagement which lcad to the loss of such
property are equally forbidden. But this is once again regarded by the
Hanafis to fall within the scope of interpretation rather than analogy.
To give another example, according to a Hadith, a container which is
licked by a dog must be washed seven times.
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The Shaf‘is extend the same ruling by analogy to a container which is
licked by swine. The Hanafis, however, do not allow this Hadith in the
firscplace.s”

c) ‘Analogy of the Inferior’ (giyas al-adna). The effective cause in this
form of giyds is.less clearly effective in the new case than the original
case. Hence it is not quite so obvious whether the new case falls under
the same ruling which applies to the original case. For example, the .
rules of riba prohibit the exchange of wheat and of other specified
commodities unless the two amounts are equal and ‘delivery is
immediate. By analogy this rule is extended to apples, since both
wheat and apples are edible (according to Shifil) and measurable
(according to Hanafi) jurists. But the ‘llah of this giyas is weaker in
regard to apples which, unlike wheat, are not a staple food.*”

This type of giyas is unanimously accepted as giyds proper, but, as
earlier stated, the Hanafis and some Zahiris consider the first two
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varieties to fall within the meaning of the text. It would appear that the
Hanafis apply the term “givas’ only to that type of deduction which
involves a measure of ijtilnid. The first two varieties are too direct for the
Hanafis to be considered as instances of giyas.**

Qiyas has been further divided into two types, namely ‘obvious
analogy’ (gfyas jalr) and ‘hidden analogy’ (giyas khafi). This is mainly a
Hanafi division. In the former, the equation between the as! and far is
obvious and the discrepancy between them is removed by clear evidence.
An example of this is the equation the ulema have drawn between the
male and the female slave wi.h regard to the rules of manumission. Thus
if two persons jointly own a slave and one of them sets the slave free to
the extent of his own sharé, it is the duty of the Imam to pay the o+
part-owner his share and release the slave. This ruling 1s explicit
regarding the male slave, but by an “ohvn. Giialogy' the same rule is
applied to the female slave. The discrepancy of gender in this case is of no
consequence in regard to their manumission.*”

The ‘hidden analogy™ (qsvas khafi) differs from the *obvious’ variety in
that the removal of discrepancy between the asl and the faris by means
of a probability {zann). Shawkani illustrates this with a reference to the
two varieties of wine, namely nabidhb, and khamr. The former is obtained
:;rom dates and the latter from grapes. The rule of prohibition is
analogically extended to nabidh despite some discrepancy that might
exist between the two.%® Another example of giyas khafiis the extension,
by the majority of ulema (excepting the Hanafis), of the prescribed
penalty of 3ind to sodomy, despite a measure ot discrepancy that is
known to exist between the two cases. And finally, the foregoing anaiysis
would suggest that qiyas khaft and qiyds ul-adna are substantially
concurrent.

Proof (Hujjiyyah) of Qiyas .

Netwithstanding the absence of a clear authority for giyds in the Qur’an,
the ulema of the four Sunni schools and the Zaydi Shi‘ah have validated
givas and have quoted several Qur’anic passages in support of their
views. Thus, a reference is made to stra al-Nisi' (4:59) which reads, in
an address to the believers: ‘should vou dispute over something, refer it
to God and to the Messenger, if you do believe in God’.

The proponents of giyas have reasoned that a dlsputc can only be
referred to God and to the Prophet by following the signs and indications
that we find in the Qur’an and Sunnab. One way of achieving this is to
identify the rationale of the abkam and apply them to disputed matters,
and this is precisely what giyas is all about.®* The same line of reasoning
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has been advanced with regard to a text in siira al-Nisa® (4:125) which
proclaims: *We have sent 1o you the Book with the Truth so that vou may
judge among people by means of what God has shown you." A judgement
may thus be based on the guidance that God has clearly given or on that
which bears close similarity to it.** The Qur’an often indicates the
rationale of its laws either explicitly or by reference to its objectives. The
rationale of retaliation, for example, is to protect life, and this is clearl
stated in the text (al-Baqarah, 2:79). Likewise, the rationale of zakdh is
to prevent the concentration of wealth in a few hands, which is clearly
stated in the Qur'dn (al-Hashr, §59:7). Elsewhere in the Qur'an, we read
in a reference to the permissibility of tayammon (ablution with sand in
the absence of water) that *God does not intend to impose hardship on

vou' (al-Ma'idah, 5:6).

In all these instances, the Qur'an provides clear indications which cail
for recourse to giyas. In the absence of a clear ruling in the text, gnus
must still be utilised as a means of achieving the general objectives of the
Lawgiver. It is thus concluded that the indication of causes and obvec-
tives, similitudes and contrasts, would be meaningless if thev were not
observed and followed as a guide for conduct in the determination of the
abkam.®

The proponents of giyas have further quoted, in suppert of their views,
a verse in sira al-Hashr (59:2) which enjoins: ‘Consider. O vou
possessors of eyes!” ‘Consideration’ in this context means attention to
similitudes and comparison between similar things. Two other avar
which are variously quoted by the ulema occur in sira al-Nizi dt, that
‘there is a lesson in this for one who fears’ (79:26); and in Al-Tmran
(3:13) which provides: ‘in their narratives there was a lesson for those
who possessed vision’.

There are two types of indication tn the Sunnab to which the
proponents of giyas have referred: "

1) Qiyas is a form of ijtihad, which is expressly validated in the | Lidirh »f
Mu‘adh b. Jabal. It is reported that the Prophet asked Muadh upon
the latter’s departure as judge to the Yemen, questions in answer to
which Mu‘adh told the Prophet that he would resort to his own sjtihad
in the event that he failed to find guidance in the Qur’an and rthe
Sunnah, and the Prophet was pleased with this reply. Since the Hadirh
does not specify any form of reasoning in particular, analogical
reasoning falls within the meaning of this Hadith.®4
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1) The Sunnah provides evidence that the Prophet resorted to analogical
reasoning on occasions when he did not reccive a revelation on a
particular matter. On one such occasion, a' woman known as al-
Khath‘amiyyah came to him and said that her father had died without
performing the hajj. Would it benefit him if she performed the hajj on
her farher’s behalf? The Prophet asked her: ‘Supposing your father
had a debt to pay and you paid it on his behalf, would this benefit
him?" To this her reply was in the affirmative, and the Prophet said,
“The debt owed to God merits even greater consideration.”®*
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It is also reported that “Umar b. al-Khagtab asked the Prophet whether
kissing vitiates the fast during Ramadan. The Prophet asked him in
return: “What if you gargle with water while fasting?® ‘Umar replied that
this did not matter. The Prophet then told bim that ‘the answer to your
first question is the same’.®® .

The Companions are said to have reached’a consensus on the validity
of giyas. We find, for example, that the first Caliph, Aba Bakr, drew an
analogy between father and grandfather in respect of their entitlements in
inheritance. Similarly, ‘Umar ibn al-Khattab is on record as having
ordered Abu Miisa al-Ash‘ari ‘to ascertain the similitudes for purposes of
analogy’.®” Furthermore, the Companions pledged their fealty (bay© ah)
to Aba Bakr on the strength of the analogy that ‘Umar drew between two
forms of leadership: ‘Umar had asked the Companions, ‘Will you not be
satisfied, as regards worldly affairs, with the man with whom the Prophet
was satisfied as regards religious affairs?’ And they agreed with ‘Umar,
notwithstanding the fact that the issue of succession was one of the
utmost importance.”® Again, when the Companions held a council to
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determine the punishment of wine-drinking, “Ali b. Abi Talib suggested
that the penalty of false accusation should be applied to the wine drinker,
reasoning by way of analogy, ‘When a person gets drunk, he raves and
when he raves, he accuses falsely.”®” It is thus concluded that giyds is
validated by the Qur’an, the Sunnah, and the ijma‘ of the Companions.

The Argument Against Qiyas

This has been advanced mainly by the Zahiri school, and some Mu‘tazi-
lah, including their leader, [brahim al-Nazzam. The leading Zahiri jurist,
ILn Hazm, is the most outspoken against géyas. The main points of his
argument may be summarised as follows:

1) The rules of the Shari’alh are conveyed in the form of commands and
prohibiions. There are also the intermediate categories ot “recoms-
mended’ (miandirh) and ‘reprehensible’ (makrih), which are essentially
two varieties of mubah (permissible). There are thus only three tvpes
of abkam: command, prohibition, and permissibility. Should there be
no clear text in respect of any matter, then it would fall under the
principle of ibahah (permissibility} which is established in the
Qur’in.”® Commands and prohibitions are determined by the clear
authority of the Quran, the Sunnah, or ijma‘, in whose absence
nothing else can determine an obligatory or a prohibitory imjunction,
and the matter would automatically fall under the category ot mubah.
There is thus no room for analogy in the determinavon of rhe
abkam.™

The supporters of analogy, according to Ibn Hazm, proceed on the
assumption that the Shari‘ah fails to provide a nass for every matrer,
an assumption which is contrary to the explicit provisions of the
Qur’an. Ibn Hazm goes on to quote the following to this effect: “We
have neglected nothing in the Book’ (al-An‘am, 6:89): and ‘We
revealed the Book as an explanation for everything’ (al-Nahl, 16:89).
In yet another passage, we read in the Qur’an: *This day, [ perfected
vour religion for you, and completed My favour upon you'
(al-M3’idah, 5:4).

Since the ahbkam of the Lawgiver are all-inclusive and provide
complete guidance for all events, our only duty is to discover and
implement them. To consider givas as an additional proof would be
tantamount to an acknowledgement that the Qur’an fails 1o provide
complete guidance.”*

3) Qiyads derives its justification from.an “llah which is common to both
the original and the new case. The ‘illab is either indicated in the text,
in which case the ruling is derived from the text itself and giyds is

I~
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redundant: or alternatively, where the “illah is not so indicated, there
is no way of knowing it for certain. Qifyas therefore rests on
conjecture, which must not be allowed to form the basis of a legal
ruling. This is, according to Ibn Hazm, the purport of the Qur’anic
ayah (al-Najm, §3:28) which proclaims that ‘conjecture avails nothing
against the truth’. Identifying the “llah in giyas is an exercise in
speculation, whereas the Qur’an enjoins us to ‘pursue not that of
which you have no knowledge’ (al-Isr3’; 17:36).7

4) And lastly, Ibn Hazm holds that giyas is clearly forbidden in the
Qur’an.”* Thus we read in sara al-Hujurat (49:1): ‘O you believers!
Do not press forward before God and His Messenger, and fear God
[...]', which means that the believers must avoid legislating on
matters on which the Lawgiver has chosen to remain silent. The same
point is conveyed in the Hadith where the Prophet ordered the
believers as follows:

Ask me not about matters which I have not raised. Nations before you were faced -
with destruction because of excessive questioning and disputation with their
prophets. When I command you to do something, do it to the extent that you can
and avoid what I have forbidden.”s
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Thus in regard to matters on which the nass is silent, it is not proper for a
Muslim to take the initiative in issuing a hukm, for he is ordered not to
do so. Qiyas therefore violates the express terms of the Qur’an and the
Sunnabh.

To sum up, Ibn Hazm’s argument is based on two main points, one of
which is that the nusas of the Qur’an and Sunnah provide for all events,
and the other is that gryds is an unnecessary addition to the nugis.
Regarding the first point, the majority of ulema hold the view that the
rusis do admittedly cover all events, either explicitly or through indirect
indications. However, the Zahiris rely only on the explicit nusits and not
on these indirect indications. The majority, on the other hand, go beyond
the confines of literalism and validate giyas in the light of the general
objectives of the Shari‘ah. For the majority, giyds is not an addition or a
superimposition on the nusis, but their logical extension. Hence the
Zahiri argument that giyas violates the integrity of the nussas is devoid of
substance.”®
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With reference to some of the Qur’anic passages that the opponents of
qiyds have quoted, especially on the use of speculative evidence in law, it
is contended that the dyvar in question forbid recourse to speculation
{(zann) in matters of belief only. As for the practical rules of figh, most of
them partake in zann, and a great deal of the nusis are themselves
speculative in their purport and implication (zanni al-dalilah). But this
does niot necessarily mean that action upon them must be suspended. On
the contrary, a measure of diversity and variation in the practical rules of
Shari‘ab is not only tolerated, but is considered to-be a sign of the bounty
of Almighty God, and the essence of flexibility in the Shari‘ah.™”

In principle, the Shi'ah Imamiyyah do not recognise the validity of
qivas, as they maintain that qiyds is pure conjecture which must he
avoilded. In addition, the Qur'an, the Siemah and the rulings ot the
Imams, according to the Shi'i ulema, provide sufficient guidance for
conduct, and any reference to analogy is unnecessary and unwarranted.™
This is definitely the view of the Akhbari branch of the Twelver Shah,
whose refutation of givas closcly resembles that of the Zahiris, But the
Usuli branch of the Shi‘ah validate action upon certain varicties of givis,
namely qivas whose ‘llab is explicitly stated in the text iqivis mansis
al-‘tllah), analegy of the superior (qivas al-aield) and obvious analogy
(qivas jali). These varieties of giyds, in their view, are not mere
speculations; they either fall within the meaning of the text or clse
constitute a strong probability (al-zann al-garen which may be adopted
as a guide for conduct. But they validate this through recourse to ijtibad
and ‘agl rather than giyas per se.™

Qiyas in Penalries

The ulema of the various schools have discussed the application of givas
to juridical, theological, linguistic, rational and customary mattets, but
the main question which needs to be discussed here is the application of
analogy in- regard to prescribed penalties (hudid) and penances
(kaffarat).

The majority of ulema do not draw anv distinction in this respect, and
maintain the view that giyds is applicable to hudud and kaffardt in the
same way as it is to other rules of the Shari'ah. This is explained by
reference to the Qur'anic passages and the ahadith which are quoted in
support of givds, which are all worded in absolute terms, none drawing
any distinction in regard to penalties: and since the evidence in the
sources does ot impose any restriction on giyds, it is therefore applicable
in all spheres of the Shari‘ah.*®> An example of givas in regard to the
budid is the application of the punishment of theft to the nabbash, or
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thief who steals the shroud of the dead, as the common ‘illah between
them is taking away the property of another without his kinowledge. A
Hadith has also been quoted in support of this ruling.*" Similarly the
majority of ulema (excluding the Hanafis) have drawn an analogy
between zina and sodomy, and apply the hadd of the former by analogy
to the latter.®*

The Hanafis are in agreement with the majority to the extent that giyas
may validly operate in regard to ta ‘zir penalties, but they have disagreed
as to the application of giyds in the prescribed penalties and kaffarat.
They would not, for example, approve of an analogy between abusive
words (sabb) and false accusation (gadhf), nor would they extend the
hadd of zina by analogy to other sexual offences. These, according to the
Hanafis, may be penaliscd under ta‘zir but not by analogy to the hudid.
The main reason that the Hanafis have given is that giyas is founded on
the “tllah, whose identification in regard to the hudid involves a measure
of speculation and doubt. There is a Hadith which provides: ‘drop the
hudid in cases of doubt as far as possible. If there is a way out, then clear
the way, for in penalties, if the Imam makes an error on the side of
leniency, it is better than making an error on the side of severity’.®3
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It is thus concluded that any level of doubt in ascertaining the “tllah of
hadd penalties must prevent their analogical extension to similar cases.®*
As stated above, the majority validate the application of giyas in
regard to kaffarat. Thus the analogy between the two forms of breaking
the fast (iftar), namely deliberate eating during daytime in Ramadan, and
breaking the fast by having sexual intercourse, would extend the
kaffarah of the latter to the former. Similarly the majority have validated
the analogy between deliberate killing and erroneous homicide for
purposes of kaffarah. The Qur’in only prescribes a kaffdrah for erro-
neous killing, and this is extended by analogy to deliberate homicide. The
common ‘llah between them is the killing of another human being. If
kaffarab is required in erroneous killing, then by way of a superior
analogy (giyds al-awla) the ‘illah is ever more evident in the case of a
deliberate killing. Both are therefore liable to the payment of kaffarah,
which is releasing a slave, or two months of fasting, or feeding sixty
persons. The Hanafis are once again in disagreement with the majority,
as they maintain that for purposes of analogy, the kaffarab resembles the
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hadd. Since doubt cannot be totally eliminated in the identification of
their effective causes, kaffardt may not be