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New Delhi, 17.5.47

My dear Kiran,
We are gradually or rather rapidly approaching the state of final decision in
regard to our immediate future and we should be quite clear in our minds as
to what our attitude should be. I am certain that the various proposals put
forward by Suhrawardy for a limited, independent Bengal plus joint
electorates plus fifty fifty are dangerous from the point of view of both
Bengal and India. Those or similar proposals can only be accepted on the
basis they will lead to infinite troubles and for greater difficulties in the way
of future union with India. You will remember the talk we had at Maulanas
place sometime back. I hold to that and I am more convinced than ever that
we must stick to our guns. If there is no union of Bengal as a whole into
India. then there must be a partition of Bengal and Western Bengal must
join the union; This will surely lead to East Bengal also joining the Union
before long.
In the crucial days to come I hope Congressmen in Bengal will hold fast
together and stand for this position.
I am entirely opposed to the stand of Calcutta being a so-called free city.
Yours sincerely

Jawaharlal Nehru
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the Merciful and Almighty, in the name of the brave martyrs and fighters
who heralded our initial victory by laying down their lives and undergoing
the utmost hardship and repression, in the name of the peasants workers,
students, toiling masses and the people of all classes of this country, we the
newly elected members of the National and Provincial assemblies, do
hereby take oath that we shall devote all our energy to honor the over
whelming support and unstinted confidence the people of this country have
reposed in the program and the leadership of Awami League in the National
General Election.

May Allah help us in our endeavour.
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peoples of the autonomous States of Bangladesh. The Punjab, Sind,
Pakhtunistan and Baluchistan.
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e W “NER 7S | TN T91 (PDL 1972 SC 139) | WIWAIE AR
e ST fowast -

Asma Jilani v. The Government of Punjab: On April 7, 1972 the Supreme
Court declared that General Yahya Khan had usurped power, that his action
was not justified by the revolutionary legality doctrine and consequently his
martial law was illegal. However, it must be noted that this decision came
after he ceased holding the office. However the Supreme Court validated all
closed and past transactions whose re-opening could not have served any
useful purpose, all acts and legislative measures which could have been
validly taken under the abrogated constitution, all acts which promoted the
good of the people and all acts which were required to be done for ordinary
running of the state,

@S I T TR I AWNG AT @3 Tt fifog | WRTT @
ifE wemre e wde i srfkem gz 3R qfes swfeE |
fog wvEe AR Sfis 93T @eel @AW 9RO W
HREIA A | TIFY WAS! WA FATF (@ YT fofN e,
AT amiafes Affgfore @ gy @ ©@ e fermaR
AIEAICSR ! /it IS 91 T IS 3T BARAY | 4R TN AW
s agm fpiRafs TR =f | R e = stay carsen
TIETS O WG FiAe STeetel Fies (sl fRares I Tl
FCICRA | AN oA T @ 403 WA YR (@ I A
felf @3 AT WMIAE WY (WA FACTG SIAT WHAPQTA! PSS
tavsl GRS A TS IEERA | AW i o Soofem ¢, T
qWETe o 93 [eTE TTae wIg (OEe @ WA (R TNES 90
PNF (A4 R T OIT AT WY IS ANAN? 4 TE LD
WS AT AT N 912 97 T AEH TS TIE FBISTE
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“The intervention thus appears to be for a temporary period” and for limited
purpose of arranging fair and free elections so as to enable the country to
return to the democratic way of life. Thus on the present occasion the
proclamation of martial law does not appear to be of the same type as the
proclamations of martial laws of 1958 and 1969, whereby not only the
existing constitutions were abrogated but that this was done with the
intention of replacing them with new constitutions. The purpose there was
to destroy the existing legal orders and replace them with new legal orders.
In the present case the situation is quite different. In view of the break-down
of the normal constitutional machinery and to fill the vacuum, the armed
forces were obliged to take an extra-constitutional step. Martial law was
imposed in the picturesque words used in the written statement filed by Mr.
Brohi, not “in order to disable the constitutional authority, but in order to
provide a bridge to enable the country to return to the path of constitutional
rule.” In the felicitous phrase of my Lord the Chief Justice, the act was
more in the nature of a ‘constitutional deviation’ rather than an overthrow
of the constitution. The Constitution of 1973 is not buried, but merely
suspended. It, however continues to be the governing instrument subject to
the provisions of the Laws (Continuance in Force) Order, 1977. In these
circumstances neither the ration decidendi of Dosso. V. State nor that of
Asma Jilani.V. the Punjab Government is applicable to the present case.
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TR AETOR AFCE AR T I ‘AGTE I Z0OL | (1R AER
AR FEEE ZF dhBo AW 0 Wb FANENA Wfo© TEW A
AT Qs R eIT B TR @32 &G Afve =7 |
@2 @IITT 941 =F, No constitutional plan would be workable or acceptable
to the Muslims unless geographically contiguous units are demarcated into
regions which should be so constituted with such territorial readjustments as
may be necessary. That the areas in which the Muslims are numerically in
majority as in the North-Western and Eastern Zone of India should be
grouped to constitute independent states in which the constituent units shall

be autonomous and sovereign.
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CIZAISTA 358 AEA 5 «fde FEl FreTIE @me FEF | @
FACSTH TS (FQT 8 WS AT 58 e Joferw At fBfFo
fdifte AT @ IEW | TR cnEEm e e ey
IS O3 FACSTAA AR (P 7, TAR NN LTIR TAR (T =2
CUZINIGTIA 8o FITETA I AFIIF AN RO '8v Hieew szl
NfFBT AV YT FEF | SV WM QF, “That the zones comprising
Bengal and Assam in the North-Eest the Punjab the North-West Frontier
Province, Sind and Balochistan in the North-West of India, namely Pakistan
zones, where the Muslims are in dominant majority, be constituted into a
sovereign independent state and that an unequivocal understanding be given
to implement the establishment of Pakistan without delay. That the two
separate constitution making bodies to be set up by the people of Pakistan
and Hindustan for the purpose of framing their respective constitutions”
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“The principal argument of he judgement is that, the constitution stands on
certain fundamental principles which are its structural piilars which the
parliament cannot amend by its amending power. For, if these pillars are
dismissed or damaged then the whole constitutional structure will be down.
Basic structure are :
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1. Sovereignty belongs to the people 2. Supremacy of the Constitution 3.
Democracy 4. Republican Government. 5. Independenec of Judiciary. 6.
Unitary State. 7. Separation of powers 8. Fundamental rights.

The structural pillars of the constitution stand beyond any change by
amendatory process. If by exercising the amending provision more than one
permanent seat of the Supreme Court is catabliahed it destroys the unitary

character of the Judiciary”. 92 W (ASIIT @I GHf m
TE- () ACSTGA Were st | () AT @by (o) T (8)
gorelfae A (¢) R Rewam =fw® (V) 9F-@fFEe a8 ()
TR Rerem (v) Gifes SfEF | QaTe AN B |

forafs e TEvR GIERR IW T (TG @ TAR- BH.
Chowdhury. J. has listed (2) unique features which are basic features of the
constitution and they are not amendable. He finally held, the impugned

amendment violated Articles 102 and 44 of the constitution. S&R I (ATS
AR @, Rorefs wws IawR Gl Ao A4+ f[BRefS e |

1 1

AL W7 9T TP gl fapleafer Wi faoefe «fbuw
wre | foft wRm FET e St i Sy Rvtasifema A
T foq o (A1aet FCATRA | O AW AW Tge I -
Judgment of A T M Afzal . Rejected the doctrine of basic structures on two
grounds. That it is unthinkable the makers of the constitution did not leave
any option to-the future generation but decided on all matters for all people,
and secondly the makers of the constitution envisaged the so called basic
features to be permanent features of the constitution. He stressed on saying
that sub Article (1A) in article 142 provided the procedure of referendum
which manifests that other provision of he constitution is not basic that a
referendum is required to be incorporated in the constitution. He feared that
majority Judgment in the eighth amendment case may be a roadblock for
the future.
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“The next is Proclamations (Amendment) Order 1977, i.e proclamation
order No. I of 1977 dated April 23, 1977. By this order, as described in
details later on, BISMILLAH-IR-RAHMANAR-RAHIM was inserted
above the preamble of the Constitution and the second and fourth
paragraphs of the preamble as well as Articles 6, 8, 9, 10, 12, 25, 38 and
141 of the Constitution were drastically changed and further paragraph 3A
was inserted in the fourth schedule of the constitution.
The High Court Division found that, by it-
a) The Second and Third Proclamations were changed.
b) Basic features of the Constitution were changed.
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